Ethnicity, Crime, 
and Immigration 
Comparative and Cross- 
National Perspectives 


Edited by Michael Tonry 


TNT EN TE LT LT LE NT 


_ Crime and Justice 


A Review of Research 
: Volume 2 l 


NATIONAL UNIVER 
LIBRARY SAN DIEGO 


4 


ie va 


yeh sen 
Treit 
BONG TOA 8 


Ethnicity, Crime, and Immigration 
Comparative and Cross-National Perspectives 


Feditorial Board 


Norval Morris, 
Chairman 
Alfred Blumstein 
Jacqueline Cohen 
Philip J. Cook 
Darnell F. Hawkins 
James B. Jacobs 
Terrie E. Moffitt 
John Monahan 
Mark H. Moore 
Charles J. Ogletree, Jr. 
Joan Petersilia 
Chase Riveland 
Stuart O. Simms 
Michael E. Smith 


LigRany” UNIVERSITY 
Ethnicity, Crime, 
and Immigration 
Comparative and 
Cross-National 
Perspectives 


Edited by 
Michael Tonry 


Crime and Justice 
A Review of Research 
Edited by Michael Tonry 


VOLUME 2 l 


The University of Chicago Press, Chicago and London 


. 


This volume was prepared under grants awarded to the Castine Research Corporation 
by the Research and Statistics Department of the Home Office of England and Wales, 
the Dutch Ministry of Justice, the Max Planck Institute for International and 
Comparative Penal Law in Freiburg, Germany, the Swedish National Crime 
Prevention Council, and the National Science Foundation of Switzerland, and to 
Michael Tonry by the Harry Frank Guggenheim Foundation. Points of view or 
opinions expressed in this volume are those of the editor or authors and do not 
necessarily represent the official position or policies of the sponsors. 


The University of Chicago Press, Chicago 60637 
The University of Chicago Press, Ltd., London 


© 1997 by The University of Chicago 
All rights reserved. Published 1997 
Printed in the United States of America 


ISSN: 0192-3234 


ISBN: 0-226-80827-0 
(KO) OO) Chey OF ly 3 oe Be Bil 


ISBN: 0-226-80828-9 (paper) 
OK) 2) Os Oi Xs Sar 3 2 il 


LCN: 80-642217 


Library of Congress Cataloging-in-Publication Data 


Ethnicity, crime, and immigration: comparative and cross-national perspectives / 
edited by Michael Tonry. 
cm.—(Crime and justice, ISSN 0192-3234; v. 21) 

Includes bibliographical references and index. 

ISBN 0-226-80827-0 (cloth).—ISBN 0-226-80828-9 (pbk.) 

1. Crime. 2. Immigrants. 3. Ethnicity. I. Tonry, Michael H. IL. Series: 
Crime and justice (Chicago, Ill.) : v. 21. 
HV6001.C672 vol. 21 
[HV6181] 
364.3’4—DC20 96-27347 

CIP 


COPYING BEYOND FAIR USE. The code on the first page of an essay in this vol- 
ume indicates the copyright owner’s consent that copies of the essay may be made be- 
yond those permitted by Sections 107 or 108 of the U.S. Copyright Law provided 
that copies are made only for personal or internal use or for the personal or internal 
use of specific clients and provided that the copier pay the stated per-copy fee through 
the Copyright Clearance Center, 27 Congress Street, Salem, Massachusetts 01970. To 
request permission for other kinds of copying, such as copying for general distribu- 
tion, for advertising or promotional purposes, for creating new collective works, or for 
sale, kindly write to the Permissions Department, The University of Chicago Press, 
5801 South Ellis Avenue, Chicago, Illinois 60637. If no code appears on the first page 
of an essay, permission to reprint may be obtained only from the author. 


The paper used in this publication meets the minimum requirements of American Na- 
tional Standard for Information Sciences—Permanence of Paper for Printed Library 


Materials, ANSI Z39.48-1984. 


Contents 


Preface vii 


Ethnicity, Crime, and Immigration 1 
Michael Tonry 


Ethnic Minorities, Crime, and Criminal Justice in Germany 31 
Hans-forg Albrecht 


Ethnic Origins, Crime, and Criminal Justice in England and 
Wales 101 
David F. Smith 


Immigrants, Crime, and Criminal Justice in Sweden 183 
Peter L. Martens 


Ethnic Minorities and Criminal Justice in the Netherlands 257 
Josine Funger-Tas 


Racial and Ethnic Disparities in Crime and Criminal Justice in the 
United States 311 
Robert 7. Sampson and Fanet L. Lauritsen 


Immigrants, Crime, and Criminal Justice in Switzerland 375 
Martin Killias 


Aborigines and Crime in Australia 407 
Roderic Broadhurst 


Race, Ethnicity, and Criminal Justice in Canada 469 
Julian V. Roberts and Anthony N. Doob 


Nationality, Crime, and Criminal Justice in France 523 
Pierre Tournier 


Digitized by the Internet Archive 
in 2023 with funding from 
Kahle/Austin Foundation 


https://archive.org/details/theosophypathofm0021 ting 


Preface 


Members of minority groups are overrepresented among crime vic- 
tims, arrestees, pretrial detainees, convicted offenders, and prisoners in 
every Western country. This is true in countries in which the largest 
affected groups are black or Afro-Caribbean, as in the United States 
and England, in countries in which the most affected groups are ab- 
original occupants of colonized lands, as in Australia and Canada, in 
countries in which the most affected groups are of North African ori- 
gins, as in France and the Netherlands, and in countries in which the 
most affected groups are mainly of European origins, as in Germany and 
Sweden. Whatever the explanations for these consistent patterns, and 
there are many, they encompass much more than racial or ethnic animus. 
This volume presents the fruits of an effort to establish what is now 
known in Western countries about group differences in offending, vic- 
timization, and justice system case processing, and about the reasons 
for those differences. So far as I, and others involved in the effort, 
know, the essays in this volume together constitute the most compre- 
hensive examination of the subject that is now available. The essays 
were commissioned to a common outline although, for reasons of the 
differing research traditions and data availability in the countries cov- 
ered, they vary substantially in the detail in which some of the included 
topics are discussed. Initial drafts were discussed at a conference at- 
tended by the writers and others at All Souls College, Oxford. Later 
on, the more general set of theoretical, methodological, substantive, 
and policy issues the essays raise was discussed at a second conference 
at Kappel Monastery outside Zurich. Essays underwent an extensive 
vetting process, and most were substantially revised to incorporate les- 
sons learned at the two conferences. 
“Race and crime,” “ethnicity and crime, 
“immigration and crime,” slightly different phrases that describe the 
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same core set of empirical and policy issues, are high on the political 
agendas of most Western countries. Perhaps because of this, but most 
unusually, agencies in a number of European countries awarded grants 
to Castine Research Corporation, a small nonprofit research firm 
based in Castine, Maine, that made the project and this volume possi- 
ble. We are most grateful to the Research and Statistics Department 
of the Home Office of England and Wales, the Dutch Ministry of Jus- 
tice, the Swedish National Crime Prevention Council, the National 
Science Foundation of Switzerland, and the Max Planck Institute for 
International and Comparative Penal Law in Freiburg, Germany, for 
their support. In addition, a much appreciated grant from the Harry 
Frank Guggenheim Foundation made my work on this project possible. 

Other thanks are due. The Warden and Fellows of All Souls College 
made the facilities of the college available for the project’s first confer- 
ence, and Roger Hood of All Souls was our gracious and painstaking 
host. The welcome could not have been warmer or the surroundings 
more conducive to a promising beginning. The second conference, in 
Kappel, was organized by the School of Forensic Science and Crimi- 
nology of the University of Lausanne. Martin Killias was our solicitous 
and remarkably efficient host. In each of the sponsoring countries, a par- 
ticipant in the project served as an indispensable liaison with the fund- 
ing agency: Gunther Kaiser in Germany, Roger Hood in England, Josine 
Junger-Tas in the Netherlands, Martin Killias in Switzerland, and Per- 
Olof Wikstr6m in Sweden. The project and the papers also benefited 
from the advice and critical comments of others who attended one or both 
of the conferences: Benjamin Bowling, Marianne Junger, Hans-Jiirgen 
Kerner, André Kuhn, Patrick Langan, and David Daubney. 

Finally, and crucially, the writers of the essays in this volume all de- 
serve high praise for the substantial and insightful glimpses they have 
provided into the experiences of minority group members with their 
countries’ justice systems. Five of the essays were written by scholars 
whose first language is not English, and they compare favorably with 
much scholarly writing in English by criminologists for whom thatis their 
only language. All of the writers with good humor and patience endured 
a lengthy and persnickety process of reviews and editing. Readers will 
decide for themselves whether all those efforts were worthwhile. For my- 
self, [have no doubt and am immensely grateful to the nine essays’ eleven 
talented writers for the instruction they have given me. 


Michael Tonry 


Michael Tonry 


Ethnicity, Crime, and 


Immigration 


Members of some disadvantaged minority groups in every Western 
country are disproportionately likely to be arrested, convicted, and im- 
prisoned for violent, property, and drug crimes. This is true whether 
the minority groups are members of different “racial” groups from the 
majority population, for example, blacks or Afro-Caribbeans in Can- 
ada, England, or the United States, or of different ethnic backgrounds, 
for example, North African Arabs in France or the Netherlands, or— 
irrespective of race or ethnicity—are recent migrants from other coun- 
tries, for example, Yugoslavs or Eastern Europeans in Germany and 
Finns in Sweden. Important social policy dilemmas that are seen in in- 
dividual countries to be uniquely their own, such as race relations in 
the United States or assimilation of Maghreb-derived guest workers in 
France or the experience of Aborigines in Australia, are not unique at 
all but are instead variations on common themes of social structure 
that characterize many countries. 

It is important, however, not to be reductionist. The different of- 
fending patterns and justice system experiences of members of differ- 
ent groups in a country are not simply the result of group differences 
in wealth, social status, or political power. That is why the word 
“some” is emphasized in the phrase “some disadvantaged minority 
groups” in the first sentence of this essay. Not all economically and 
socially disadvantaged groups are disproportionately involved in crime. 

In England and Wales, for example, Afro-Caribbeans and migrants 
from the Indian subcontinent began to arrive in large numbers at about 
the same time—the 1950s and 1960s—and experienced comparable 
forms and levels of invidious discrimination. In the 1990s, Bangla- 
deshis in particular are on average poorer and more disadvantaged than 
Afro-Caribbeans. Yet Afro-Caribbeans in England are as dispropor- 
tionately involved in crime and the justice system compared with 
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whites, as are blacks in the United States compared with whites. Indi- 
ans, Pakistanis, and Bangladeshis in England, however, are less in- 
volved in crime and the justice system than are whites. (It is possible 
that crime rates for some Asian groups will rise. Bangladeshis arrived 
in England later than other groups and are.on average younger and 
poorer. One might also hypothesize that anti-Muslim feelings are ris- 
ing in England and that this will produce greater alienation and higher 
crime rates. No evidence to sustain either theory has as yet been re- 
ported.) 

Similarly, Moroccans and Turks came to the Netherlands as guest 
workers in the 1950s and 1960s. Many stayed and were later joined by 
family members after the doors closed to new labor migrants in the 
early 1970s. By the 1990s, both groups were comparably disadvantaged 
economically and socially compared with the majority population, but 
crime and incarceration rates for Turks were not much higher than 
those of the Dutch, while those for Moroccans were much higher. 

The English and Dutch experiences capture all of the themes which 
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the phrases “race and crime,” “ethnicity and crime,” and “immigration 
and crime” encompass. The criminal justice system experience of Afro- 
Caribbeans in England is often seen as a problem of race and crime. 
The experience of Moroccans in the Netherlands is often seen as a 
problem of ethnicity and crime. The experiences of minority groups 
in both countries are often seen as problems of immigration and crime. 
In all the countries examined in this book, disproportionate crime 
involvement all too often fosters negative stereotypes of minority 
groups and both discrimination and xenophobia directed at them and, 
conversely, provokes passionate arguments and accusations about ra- 
cial, ethnic, or anti-immigrant bias as a or the primary cause of justice 
system disparities. 

These are not small problems. Race relations and political contro- 
versies about immigrants are high on the political and policy agendas 
of many countries. In an era of rapid social and economic changes in 
many countries, persistent high unemployment in Europe, and declin- 
ing real wages in North America, many people feel threatened and in- 
secure and nativist politicians have been quick to blame minority and 
immigrant groups for much of what seems wrong. Hate crimes are in- 
creasingly common and publicized in many countries, and violent at- 
tacks against minority groups are more evident in Europe. Members 
of victimized minority groups in turn are likely to become more alien- 
ated from majority populations. 
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This book, no book, can realistically aspire to affect those powerful 
social forces, but it can and does aspire to shed light on the narrower 
question of what is now known about crime and justice system involve- 
ment of members of minority groups in nine countries and about the 
reasons for the differences that exist. Public policy does not always take 
account of systematic knowledge about the subjects it addresses, but in 
civilized countries it should. The aim of this book therefore is to estab- 
lish what is now known about racial and ethnic patterns of crime and 
justice system involvement in nine Western countries. They were se- 
lected because they are among the relatively few countries, Western or 
otherwise, that have empirical research traditions that have generated 
research findings or well-maintained official statistics on which credi- 
ble assertions can be based. The writers of the essays in this book have 
examined evidence concerning both “minority groups and crime” and 
“immigration and crime,” two subjects that are seldom brought to- 
gether which, once brought together, can teach more than can either 
alone. 

This introduction, most readers will be relieved to learn, does not 
summarize and comment on the contents of each of the essays. I have 
never understood why introductions so often do that; the essays are 
after all but a few pages away, and if they do not stand on their own 
and say what they mean should not have been published. Instead, these 
introductory pages explain why the volume was conceived and suggest 
some of the things that a look across national boundaries can teach us 
about “race, ethnicity, and crime” and “immigration and crime.” The 
essays are vertical or longitudinal looks at the experiences of individual 
countries. This introduction attempts to look horizontally across na- 
tional boundaries to indicate common findings and ways in which 
cross-national inquiry on this subject can modify or enrich current 
knowledge based on the experiences of individual countries. 

There are four sections. The first describes some of the difficulties 
that confront efforts to investigate these issues. Most human beings, 
including this one, are captives of their own experiences and both more 
parochial and more ethnocentric than they know. The seemingly 
straightforward questions that this volume examines are not easy to an- 
swer cross-nationally, not only because of differences in criminal codes 
and legal processes but also because of important cultural differences 
in views about things as seemingly mundane as compilation of official 
statistics. The second section discusses racial and ethnic differences in 
offending, victimization, and system processing, relative to majority 
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populations, and shows that similar patterns occur in every country, 
whatever the race, ethnicity, or nationality of the overrepresented mi- 
norities. The third discusses “immigration and crime” and shows that 
the widespread conventional wisdom that first-generation immigrants 
typically are more law-abiding than the resident population, while 
their children and grandchildren typically have higher crime rates, is 
true, but for a much smaller proportion of immigrants than is com- 
monly recognized. Very different patterns characterize other groups of 
immigrants. The fourth, finally, offers suggestions for how genuinely 
comparative and cross-national research might advance current under- 
standing and provide knowledge that can help policy makers predict 
conditions and circumstances associated with high rates of offending 
by minority and immigrant groups and devise measures to ameliorate 
those otherwise foreseeable results. 


I. Impediments to Looking across National Boundaries 
Although none of the essays in this volume attempts to compare sen- 
tencing severity for particular crimes in different countries, the prob- 
lems involved in trying to make that comparison provide a good start- 
ing point. If the goal were to compare average severity of sentences for 
burglary of a dwelling, street robbery, and rape in Germany, Sweden, 
and the United States, a number of important contextual differences 
would have to be taken into account. Definitions of offenses vary be- 
tween countries, as do traditions about reporting crimes to the authori- 
ties, so it would be necessary to look beyond the formal definitions to 
make sure that similar criminal behaviors were being compared. In 
principle, this could be done by use of statistical controls, if sufficiently 
rich data were available in each country on “actual offense behavior.” 
A second problem, however, is that criminal processes vary substan- 
tially between countries. In Germany (Weigend 1993) and the Nether- 
lands (Tak 1994), for example, large percentages of cases are disposed 
of by means of conditional dismissals in which the defendant acknowl- 
edges guilt and agrees to pay a penalty, often a fine, comparable to that 
which might have been imposed following conviction, in exchange for 
conditional dismissal of the charges (and thus no criminal conviction). 
Comparisons of average prison sentences between countries in which 
conditional dismissals are common and countries in which they are not 
will suffer from selection bias: all other things being equal, in the for- 
mer countries the average seriousness of the crimes for which convic- 
tions are entered will likely be greater. Comparisons of prison sen- 
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tences for robbery, for example, would be biased since the comparison 
would be between a smaller proportion of more serious robberies in 
one country and a larger proportion of both more and less serious rob- 
beries in another. Similar problems are presented by national differ- 
ences in the use of suspended prison sentences, whether a discretionary 
parole release system exists and how it is used, and whether nominal 
sentences include a period, often one-third of the total, of automatic 
remission of sentence (“good time” in the United States). 

Comparisons of sentencing patterns in different countries must, ac- 
cordingly, be made with caution and evaluated with skepticism. None 
of the essays in this volume make cross-national comparisons. All of 
the comparisons between groups are made within countries, and the 
formal legal context is in effect controlled for. That does not mean that 
there may not be selection biases within a jurisdiction’s legal system 
that occur when members of some groups are more likely to be ar- 
rested or prosecuted or convicted and, conversely, less likely to benefit 
from informal diversions or gentler sentences. Those selection biases 
within countries, however, have often been studied and many of the 
essays in this volume report the results. Nonetheless, the warnings 
above about the need to be skeptical of cross-national comparisons also 
apply, if with weaker force, to assessment of writings on countries 
about which the reader lacks detailed knowledge. 

A number of other impediments exist to national and cross-national 
studies of racial and ethnic disparities. They are described below, and 
illustrated, but not discussed at length. 


A. Measuring Racial Disparities 

It is not possible with existing data to make even crude cross- 
national comparisons of racial disparities in the justice systems of West- 
ern countries other than the major English-speaking countries. Partly 
this is because the social construct “race” has played a larger role in 
the history of the English-speaking countries, and partly it is because 
in many countries maintenance of official data on race is forbidden for 
ethical reasons. 

When Americans think about racial bias and racial disparities, they 
tend to think first about the experience of black Americans. Given 
America’s race relations history and that blacks, at 12 percent of the 
population, are the largest nonwhite minority group, this is not sur- 
prising. Thus, if the subject is disparities in imprisonment, a natural 
question is whether and to what extent blacks compared with whites 
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are locked up. The answer on an average day in 1990 was that 1,860 
per 100,000 American blacks were in jail or prison, compared with 289 
per 100,000 whites. That is a difference of 6.44 to 1 (Tonry 1995, table 
2-1). Stated differently, the chance that a black American was in prison 
or jail in 1990 was six-and-a-half times higher than for a white Ameri- 
can. Racial disparities in prison have worsened since 1990. According 
to the U.S. Bureau of Justice Statistics, 2,316 per 100,000 blacks were 
confined in federal or state prisons on December 1994, compared with 
291 whites per 100,000 (Bureau of Justice Statistics 1995). That is an 
8 to 1 difference (and ignores jail populations which would make the 
absolute confinement rates half again higher, but probably not signifi- 
cantly affect the ratio). 

The first and easiest international comparison is to look at equiva- 
lent data in other English-speaking common-law countries. At least for 
1990, when that comparison is made, racial disparities in the United 
States can be seen to be not unique. In that year the 6.44 racial differ- 
ence in total incarceration rates in the United States was lower than 
the corresponding disparities in England (a 7:1 Afro-Caribbean/white 
difference). Disparities in countries with sizable aboriginal populations 
are worse: Canada (a 16:1 native/nonnative difference in 1986), and 
Australia (a 12:1 Aborigine/non-Aborigine difference in 1993) (Tonry 
1904); 

That, however, is where the international comparisons must stop. 
No other country retains data in official records on defendants’ or of- 
fenders’ race. Only the United States routinely records and publishes 
such data in its justice system records; England records and publishes 
racial data in its prison statistics. Canada, Australia, and New Zealand 
retain data that permit native/nonnative, Aborigine/non-Aborigine, 
Maori-Pacific Islander/other comparisons. None of the last three 
countries, however, records data that permits black/white compari- 
sons. 

There are two reasons why black/white racial identification data are 
not recorded in official records in most countries. First, on ethical 
grounds, lawmakers in many countries have decided that such data 
should not be recorded. One rationale is that race is not a morally rele- 
vant difference between individuals and that recording such data is to 
treat it as if it were a relevant difference and thereby to tend to reify 
it into a relevant difference. Another is that recording such data, espe- 
cially when minorities are overrepresented among offenders, may cre- 
ate or support stereotypes that are stigmatizing or otherwise damaging 
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to members of minority groups. Still another is that recording such 
data might make it easier for biased officials to discriminate against mi- 
nority offenders. Outside the United States, this is an intensely contro- 
versial subject. In Canada, for example, in the early 1990s the use of 
racial identifiers in official records was widely discussed in the editorial 
columns of national newspapers among other places (e.g., Doob 1991). 
The conclusion at that time was that racial identifiers should remain 
forbidden. More recently, Ontario’s Commission on Systemic Racism 
proposed a five-year data collection pilot project using racial identifiers 
(1995, p. 405), with the caveat that the pilot project follow “guidelines 

. established in collaboration with racialized communities.” En- 
gland’s Royal Commission on Criminal Justice (1993) likewise con- 
cluded that efforts to reduce racial disparities could not be assessed un- 
less data on racial disparities were collected. 

The second reason in most countries for not recording racial identi- 
fiers is that the data would be overaggregated and lack social valid- 
ity. In most countries “blacks” are as heterogeneous a grouping as 
“whites.” In Ontario, for example, where recent allegations of racial 
bias, especially on the part of police, have been vigorous, many black 
Canadians have protested that “black” is overinclusive (Commission 
on Systemic Racism in the Ontario Criminal Justice System 1995). 
Until thirty years ago, most black Toronto residents were members of 
families that had migrated from the United States generations earlier. 
Since then there have been successive waves of immigrants from the 
West Indies, especially Jamaica, and Africa, especially Ethiopia and So- 
malia. At least in public stereotype, high crime rates have been most 
characteristic of West Indian immigrants, and both long-time residents 
and African immigrants have resented being victims of guilt by stereo- 
typed racial association. (And members of Ethiopian immigrant groups 
often insist that Tigreans and Amharic-speakers be distinguished.) 

In most countries, there is little reason to lump dark-skinned people 
into one “racial” group. In Germany, as Hans-Jorg Albrecht shows in 
this volume, at different times in recent years people from Gambia, 
Nigeria, and Senegal have been active in drug trafficking. In England, 
the black population includes both a sizable proportion who derive 
from the West Indies and another sizable group who derive from vari- 
ous African countries. In much of his discussion of racial disparities in 
England’s justice system, David Smith (in this volume) is careful to 
note that heterogeneity even though English official records do not. 

Disaggregation below the category “black” is seldom attempted or 
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discussed in the United States. A large percentage of black Americans 
are descendants or members of families that have lived in the United 
States for many generations, so that may not be surprising. Nonethe- 
less, it must obscure important differences between groups such as 
Puerto Ricans, Haitians, black Cubans, West Indians, recent migrants 
from many African countries, and descendants of long-time residents. 
There is, for example, substantial evidence that West Indian migrants 
to the United States in the middle third of this century assimilated 
more successfully both economically and socially into the American 
mainstream than have other groups (Sowell 1983). 


B. Measuring Ethnicity Disparities 

Cross-national comparisons of ethnic disparities cannot be made. 
With only a few anomalous exceptions in individual countries, ethnic 
identifiers are not recorded in justice system data. In Europe especially, 
widespread aversion to ethnicity classifications by government is one 
legacy of the horrors of Nazi Germany. If the subject were open to 
reconsideration, presumably the concerns about stigmatization, reifi- 
cation, and potential invidious use that lead most countries to reject 
racial identifiers would be among the concerns opponents would urge, 
but the subject is nowhere open for reconsideration. 

As the next subsection notes, some countries record data on “‘nation- 
ality” which sometimes may be a proxy for ethnicity, but only some- 
times. Concerning relatively homogeneous countries like Denmark 
and Norway in which nationality and ethnicity are largely congruent, 
the categories “Danish” and “Norwegian” might efficiently character- 
ize people who speak the national language as a first tongue and share 
cultural traditions and customs and, in those respects, share a common 
ethnicity. For many nationalities, however, that would not be so. In the 
Netherlands, for example, “Surinamese” include subgroups commonly 
distinguished by others and themselves as ‘“‘Creoles,” ‘“Hindustanis,” 
and “Asians”; while “Antilleans” may be disaggregated further by par- 
ticular islands. “Turks” make up sizable minority groups in many Eu- 
ropean countries, but the category includes both ethnic Turks and 
ethnic Kurds, two subgroups that in some places differ substantially 
(and sometimes violently). “Yugoslavs,” the world will not soon forget, 
include Croats, Serbs, Bosnians, Albanians, and Slovenians, among 
others. And so forth. In the same way that “black” is an overaggre- 
gated category in Ontario, nationality is an overageregated category in 
many places and for many nationalities. 
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There are major exceptions to the general aversion to use of ethnic 
identifiers. Some countries with sizable aboriginal populations, for ex- 
ample, Australia and New Zealand, routinely use Aborigine/non- 
Aborigine identifiers. Perhaps surprisingly, given the Canadian reluc- 
tance to use black/white racial identifiers, Canadian official records 
have long, and with little controversy, distinguished natives from non- 
natives (Roberts and Doob, in this volume). Perhaps most surprisingly, 
although German laws prohibit use of ethnicity identifiers, including 
“Gypsy,” German police have long recorded other euphemistic data 
that allow them to identify Gypsies (Albrecht, in this volume). 

The anomalies, however, are anomalies and are not useful for mak- 
ing cross-national ethnicity comparisons except, possibly, between the 
experiences of Aborigines in Australia and New Zealand. Anyone who 
wanted to compare the criminal justice system experiences in different 
countries of Kurds or (before the breakup of Yugoslavia) Croats would 
have to look somewhere other than official records. 


C. Measuring Nationality Disparities 

Some countries do use nationality identifiers, but as many do not. 
In Germany, many statistical systems record nationality data. For most 
purposes, French data distinguish only between French nationals (citoy- 
ens) and foreigners (étrangers). Similarly, although nationality is com- 
monly recorded in official records in Switzerland, published Swiss 
crime statistics distinguish among Swiss nationals, resident foreigners, 
and nonresident foreigners. Swedish official statistics also commonly 
distinguish among Swedish nationals, resident foreigners, and non- 
resident foreigners, and for some purposes report data for geographical 
regions (e.g., Africa, Nordic countries, South America). In the Nether- 
lands, neither ethnicity nor nationality data is recorded in police or 
court records, but some use of national origin data is permitted in 
prison records. 

Data systems in the English-speaking countries are even less infor- 
mative about nationality. At state and national levels, American data 
typically distinguish only among black, white, Native American, 
“other,” and Hispanic individuals. Australian official data contain only 
the Aborigine/non-Aborigine distinction (although some systems rou- 
tinely collect “country of birth” data), and most Canadian data identify 
only natives and nonnatives. Through the 1930s, U.S. and Canadian 
data often recorded nationality, but as “crime and the foreign born” 
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declined as a controversial political issue after large-scale immigration 
stopped in the mid-1920s, use of nationality identifiers stopped. 

The prospects for cross-national studies are not as bleak as this sum- 
mary may suggest. Germany has the richest nationality data and, as the 
essay by Albrecht (in this volume) shows, permits highly discriminant 
and informative analyses. In some countries, for example, Sweden, spe- 
cial studies are done that link official justice system records to other 
records that contain nationality identifiers. In the Netherlands and 
Sweden, self-report and victimization studies validated against official 
records provide much useful information. 

This is not the place to explore measurement problems in detail, but 
a few general problems concerning measurement of nationality should 
be mentioned. They relate to comparisons within countries both be- 
tween the experiences of nationals and foreigners ‘and between differ- 
ent nationality groups. A major problem is that countries differ in their 
naturalization policies and in how naturalized citizens are classified. 
Naturalization has traditionally been readily available to immigrants in 
Sweden, France, and the Netherlands, which means that comparisons 
between citizens and noncitizens are weakened; “citizens”? include 
many people who are recent immigrants, and their children, and thus 
both sides of the comparison include recent immigrants. If individuals 
sharing a particular national origin have higher crime rates than ethnic 
Swedes, the comparison will understate the difference. Germany and 
Switzerland, by contrast, have traditionally been less open to natural- 
ization, and the citizen/foreigner distinction is sharper. 

A second complication is that many countries’ records do not distin- 
guish between resident and nonresident foreigners (Sweden and Swit- 
zerland do). In a country like Switzerland, where annual border cross- 
ings exceed the resident population by a factor of thirty (Killias, in this 
volume), tourists and illegal entrants may commit a large proportion 
of crimes by foreigners, making it difficult to compare the behaviors 
of resident citizens and resident foreigners. As Europe continues its 
movement toward political and economic unification, and as drug and 
economic crimes become increasingly transnational, this problem will 
become more important. 

This litany of complications is intended only to show that complex- 
ity faces efforts to make cross-national comparisons and not that they 
are impossible. The complications can be overcome by creative ana- 
lytic techniques and by collection of original data. And, more impor- 
tant, notwithstanding all these problems, as the essays in this volume 
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show, a great deal has been learned within each country which reveals 
strong similarities in every included countries’ experiences with eth- 
nicity, crime, and immigration, which offers hypotheses for under- 
standing other countries’ experiences, and which provides a rich foun- 
dation on which later research can build. 


II. Racial and Ethnic Disparities 

Many readers of this volume, I suspect, will be surprised to learn that 
racial disparities in America’s justice system are paralleled by compara- 
ble minority group disparities in other countries. Similarly, in most 
countries in which researchers have attempted to learn whether dispar- 
ities occur primarily because of group differences in offending or be- 
cause of bias, the general conclusion, as in the United States, has been 
that most of the measured disparity appears to be attributable to of- 
fending differences. Finally, in every country in which case processing 
studies have been carried out, similar patterns of systematic adverse ef- 
fects for minority groups appear as a result of “neutral” policies and 
practices. 

Two prefatory points need making. First, as mentioned earlier, most 
comparisons of offending or system processing are based on such over- 
aggregated categories as race, aboriginality, and nationality. Substan- 
tial behavioral and experiential differences often distinguish subgroups. 

Second, countries have distinct research traditions, and the kinds of 
research findings and official data available to investigate specific ques- 
tions vary a great deal. On the question of whether invidious bias is 
a major cause of racial and ethnic disproportions, although large 
between-group disparities occur in every country, only in a few has 
there been much research on the subject. There is a vast American em- 
pirical literature on justice system bias. There is a smaller English liter- 
ature. In Australia and Canada, there have been a few studies concern- 
ing aboriginal and native disparities; the findings from the first major 
Canadian study on black/white disparities are reported in the essay by 
Roberts and Doob in this volume. No studies of this type appear to 
have been done in France or Sweden and but a few each in Germany 
and the Netherlands. 

Victimization studies offer another example. Victimization studies can 
be used to compare group patterns in arrests with victims’ reports of 
the identities of their assailants or to investigate the extent to which of- 
fending is intragroup. Comparisons of arrest and victim-identification 
patterns for particular crimes may suggest the presence or absence 
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of police bias. If offending typically occurs within groups, if, for exam- 
ple, black offenders in the United States typically victimize black vic- 
tims, epithets of racism are less likely to be used to explain high rates of 
prosecution of black offenders; not doing so would in effect undervalue 
crimes against blacks, a form of discrimination and insensitivity which 
is difficult to justify. Here, too, countries vary widely. Long-term na- 
tional victimization studies exist in the United States and England, and 
to a lesser extent in Canada and the Netherlands. Occasional surveys 
with large samples have been conducted in Switzerland (Killias, in this 
volume). The Swiss and English surveys, like the American ones, find 
that assailants’ ethnic or national background has little influence on 
victims’ decisions to report to the police. 

Still and all, for all the differences in data availability and research 
tradition in various countries, on some subjects the findings are so ro- 
bust and so consistent across national boundaries that meaningful gen- 
eralizations can be offered. The essays that follow discuss the evidence 
in detail. 

1. In Every Country, Crime and Incarceration Rates for Members of 
Some Minority Groups Greatly Exceed Those for the Majority Popula- 
tion. Perhaps most important, comparable disparities exist both for 
racial and ethnic minorities and for national origin minorities who are 
not visible racial minorities. In England and Wales, and the United 
States, black residents are seven-to-eight times more likely than whites 
to be confined in prisons, and the black/white imprisonment dispari- 
ties in the Canadian province of Ontario are greater (Roberts and 
Doob, in this volume). In Australia and Canada, arrest and imprison- 
ment disparities affecting Aborigines and natives are even greater than 
black/white disparities in the other English-speaking countries. In the 
Netherlands, however, the greatest disparities affect people from Mo- 
rocco and Surinam (Junger-T as, in this volume). In Sweden, Finns 
have higher rates than Swedes, and the highest disproportions in ar- 
rests affect immigrants from Arab countries, South America (notably 
Chileans, of whom those in Sweden are mostly of European descent), 
and Eastern Europe (Martens, in this volume). In the German state of 
North Rhine-Westphalia in 1993, Romanians experienced by far the 
highest arrest rates (nearly 740 per year per 1,000 people, 44 times the 
German arrest rate) and the most disproportionate imprisonment rate 
(1608 per 100,000 population, 21 times the German rate) (Albrecht, in 
this volume). In France, the highest imprisonment rates characterize 
people from the Maghreb countries of Algeria, Morocco, and Tunisia 
(Tournier, in this volume). 
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Too much should not be made of numbers like those in the preced- 
ing paragraph. They tell us something important—that stark dispari- 
ties in arrests and imprisonment exist in many countries, not simply 
those in which blacks or Aborigines are the most politically and socially 
salient minority—but they do not tell much more. Most important, 
they do not indicate what kinds of offenses are being disproportion- 
ately committed and sanctioned and why. Albrecht’s essay in this vol- 
ume, for example, graphically shows that the kinds of offenses different 
groups commit in different countries vary greatly. Romanians have by 
far the highest arrest rates in the state of Hessen in Germany, but their 
offenses are mostly minor property and immigration offenses; their ar- 
rests rates for violent and drug crimes are lower than those for many 
other much less often arrested groups. The essays on Sweden and Ger- 
many describe relatively high crime rates for people from Eastern Eu- 
rope, but both describe their crimes as being principally theft and 
shoplifting, crimes that are arguably explicable in terms of the expo- 
sure of materially deprived people moving into wealthy societies to 
consumer goods that are readily accessible by illicit means. And in 
many countries, some groups may be recent migrants who are tempo- 
rarily in assimilation or acculturation phases often afflicted by high 
crime rates. Finally, at any time groups may differ from others in age 
and gender composition, wealth and social status, and other social and 
economic characteristics that are strongly correlated with criminality; 
apparent differences in behavior between groups may on closer exami- 
nation reflect nothing more than composition differences between 
groups. 

2. Minority Groups Characterized by High Crime and Imprisonment 
Rates Are Also Characterized by Various Indicators of Social and Economic 
Disadvantage. ‘This should be no surprise. For as long as social re- 
formers and researchers have studied criminality, the correlation be- 
tween criminality and disadvantage has been clear. Those correlations 
were as clear in nineteenth-century England (Mayhew 1861) and early 
twentieth-century America (Shaw 1929), when the high-crime groups 
were white, as today in those countries when some of the high-crime 
groups are black. The essays in this volume on Switzerland (Killias), 
Sweden (Martens), and the Netherlands (Junger-T'as) discuss the links 
between disadvantage and crime most fully and all make the relation- 
ship clear. 

However, and it is a big however, not all disadvantaged groups ex- 
hibit high crime rates. In England, as already noted, migrants from the 
Indian subcontinent were as disadvantaged and as discriminated 
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against as migrants from the Caribbean and Africa; Afro-Caribbeans 
have crime and imprisonment rates far higher than those for whites, 
while rates for Indian subcontinent migrants are lower. While, in the 
United States, it remains unclear whether recent Southeast Asian im- 
migrants will have high crime rates, it is clear that the typically impov- 
erished Chinese and Japanese migrants of the nineteenth century did 
not. In the Netherlands, Turks and Moroccans first arrived in large 
numbers as guest workers in the 1950s and 1960s; although labor mi- 
grant entry ceased in the early 1970s, the two groups have increased 
both naturally and as a result of family reunification policies under the 
immigration laws. In the 1990s both groups are comparably less well- 
off economically, educationally, and vocationally than the Dutch. Yet 
the Turks have crime and imprisonment rates much like those for the 
Dutch while Moroccans have rates that are far higher. 

3. In Countries in Which Research Has Been Conducted on the Causes of 
Racial and Ethnic Disparities in Imprisonment, Group Differences in Of- 
fending, Not Invidious Bias, Appear to Be the Principal Cause. 1 have 
phrased that conclusion in as nontendentious a way as I can. It could 
be phrased differently. If the critical aim were to demonstrate that ra- 
cial and ethnic stereotypes and animus influence disparities, the con- 
clusion would be that, all other things being equal, members of racial 
minorities receive harsher sentences. The hypothesis to be tested is 
that race and ethnicity matter, and research findings support the con- 
clusion that they do. If the apologetic aim were to demonstrate that 
stereotypes and animus have little influence, the conclusion would be 
that, controlling for offense circumstances and criminal histories, race 
and ethnicity explain little of the variation in sentencing outcomes. 
The hypothesis is that neutral or legally relevant factors are the princi- 
pal determinants of sentences, and the data support the conclusion that 
they are. Put another way, neither proponents of the claim that bias is 
the sole or primary cause of disparities nor proponents of the claim 
that bias has no influence on disparities will find empirical evidence to 
prove their claims. 

Whether bias or behavior was the primary cause of racial disparities 
in arrests and imprisonment was for two decades a highly controversial 
question in English-speaking countries, and, as a result, much of the 
relevant research has been in those countries. However, a significant 
body of German research has also investigated the causes of disparities 
from police stops through sentencing (Albrecht, in this volume), as has 
a smaller body of Dutch research (Junger-Tas, in this volume). Rela- 
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tively little research on the causes of disparities has been done in the 
other three countries. The writers of the essays in this volume on 
France (Tournier) and Sweden (Martens) offer informed speculation. 
The essay on Switzerland (Killias) compares proportions of foreigners 
among arrestees to those among prison admissions and populations 
and finds reasonable consistency, but neither detailed case studies on 
system processing nor sophisticated statistical analyses have been done 
to buttress that observation. 

Much the largest volume of work has been in the United States and 
has several times been summarized (e.g., Wilbanks 1987; Mann 1993; 
Tonry 1995; Sampson and Lauritsen, in this volume). There have been 
case processing studies, both qualitative and quantitative, at every stage 
of the justice system from police stops to parole release, aggregate sta- 
tistical analyses of the relations between national crime data and na- 
tional imprisonment data, and statistical comparisons of victimization 
data on victims’ identifications of assailants with police data on the ra- 
cial characteristics of arrestees. With only minor exceptions, the evi- 
dence, while certainly not showing that bias has no role, indicates that 
criminality past and present is the major determinant of officials’ 
decisions. 

The next largest literature is in England and Wales and, as summa- 
rized by Smith in this volume, supports much the same conclusions as 
in the United States. Work in Australia and Canada is not inconsistent 
with the American and English findings, but so little work has been 
done that no strong conclusions can be offered. 

Curiously, although much work has been done in Australia in recent 
years to document Aborigine/non-Aborigine disparities at every stage 
of the adult and juvenile systems (Royal Commission into Aboriginal 
Deaths in Custody 1991; Harding et al. 1995; Broadhurst, in this vol- 
ume), there have been only a few case processing studies to test bias 
hypotheses, and although one rigorous study found significantly higher 
arrest risks after controlling for key factors, this was not conclusively 
or solely attributed to racial prejudice (e.g., Gale and Wundersitz 
1987; Gale, Bailey-Harris, and Wundersitz 1990; Duguid 1992). 

The first major statistical analyses in Canada to test antiblack bias 
hypotheses were completed in 1995 under the auspices of the Ontario 
Commission on Systemic Racism and are reported in the Roberts and 
Doob essay in this volume. The findings, depending on the starting 
point, either show that most of existing sentencing disparities are at- 
tributable to legally relevant differences or that, after all legally rele- 
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vant differences are controlled for, some disparities remain that may 
be evidence of racial bias. In other words, the findings are broadly con- 
sistent with American and English findings. Some work has been done 
on the causes of native/nonnative disparities, and there too differential 
behavior patterns seem to be the primary explanation (Laprairie 1990). 

4. Seemingly Neutral Case Processing Practices, Especially Pretrial Con- 
finement Decisions and Sentence Reductions for Guilty Pleas, Operate to the 
Systematic Disadvantage of Members of Minority Groups. ‘This is a per- 
plexing problem because practices that are justifiable in their own 
terms, such as detaining those people who seem least likely to remain 
in the jurisdiction and appear for trial, produce outcomes, greater pro- 
portions of minority offenders in confinement, that are widely seen as 
regrettable. 

The pretrial detention problem appears in many countries. The es- 
says on the Netherlands (Junger-Tas), Germany (Albrecht), Switzer- 
land (Killias), England (Smith), Canada (Roberts and Doob), and the 
United States (Sampson and Lauritsen) discuss the relevant research in 
each country. The difficulty is that the rational and humane policy of 
restricting pretrial confinement to those least likely to appear for trial 
means that those who live the least settled lives—those without perma- 
nent residences, or stable family lives, or jobs—will be held. Those 
traits more commonly characterize disadvantaged people, and many 
minority groups are disadvantaged. The resulting disparities are espe- 
cially unfortunate because, at least in England (Hood 1992) and the 
United States (Blumstein et al. 1983, chap. 2; Petersilia and Turner 
1986; Klein et al. 1991), all else being equal, being detained before trial 
increases the likelihood that a prison sentence will be imposed after 
trial. 

A second, similar problem—rewarding prisoners who plead guilty 
with sentencing concessions—may be more troubling. There is con- 
vincing evidence in the United States (Petersilia and Turner 1986; 
Klein et al. 1991), England (Hood 1992), and the Netherlands (Maas 
and Stuyling de Lange 1989; Junger-Tas, in this volume) that members 
of some minority groups are less likely than other defendants to plead 
guilty. From a management perspective, it makes sense to encourage 
defendants to plead guilty, and thereby conserve resources, by provid- 
ing a sentence reduction. From a sentencer’s perspective, it will often 
seem appropriate to acknowledge a defendant’s contrition and accep- 
tance of responsibility, evidenced by a guilty plea, by reducing the sen- 
tence that would otherwise be imposed. These phenomena are particu- 


Introduction iF 


larly explicit in England where appellate courts have elaborated a 
doctrine of “progressive loss of mitigation” under which defendants 
who plead guilty are entitled to a lesser sentence than if they were con- 
victed after trial, the amount of the discount depending on when the 
plea is made; the later the plea, the smaller the discount. Hood’s land- 
mark study (1992) of sentencing disparities in the English Midlands 
found that Afro-Caribbean defendants were less likely than white de- 
fendants to plead guilty and, when they pled guilty, often did so later 
in the process than did whites. Thus Afro-Caribbeans lost sentence 
mitigation under both branches of the progressive mitigation doctrine. 

This to many people is more troubling than the pretrial detention 
disparities because the guilty plea pattern may be shaped by many mi- 
nority defendants’ alienation from the justice system and beliefs that 
the system is biased against them. Research in many countries, includ- 
ing the Netherlands (Junger-Tas, in this volume), Germany (Albrecht, 
in this volume), Australia (Broadhurst, in this volume), England 
(Smith, in this volume), and the United States (Sampson and Laurit- 
sen, in this volume), shows that members of minority groups are more 
likely to be stopped by police than majority citizens (albeit in most 
countries there is little evidence of bias in arrest decisions) and to be- 
lieve that the police are biased against them. If minority defendants are 
hostile and distrustful toward the justice system because they believe 
(with some basis) they are treated unfairly, and as a result are less likely 
to cooperate, including by pleading guilty early or at all, progressive 
loss of mitigation penalizes them for their (to many people, under- 
standable) alienation. 

In both these instances, pretrial confinement based on legitimate cri- 
teria that disproportionately characterize minority defendants and sen- 
tencing policies that reward defendants who plead guilty, facially neu- 
tral policies disadvantage minority defendants for reasons that have 
nothing to do with their alleged crimes. To detain more minority of- 
fenders, or punish them more severely, as a matter of conscious policy 
would be seen as wrong in all Western countries. To maintain policies 
which foreseeably have that effect is not exactly the same thing but 
deserves more hard ethical scrutiny than typically it receives (Tonry 
1995, chaps. 1, 8). There is no easy way to resolve this dilemma, but 
at the very least policy makers should consider whether seemingly neu- 
tral, disparity-causing policies can be revised to achieve their express 
goals in ways that produce fewer disparities. 

5. Subcultural Behaviors and Stereotypes Sometimes Associated with Mi- 
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nority Group Members Often Work to Their Disadvantage in Contacts with 
the Fustice System. ‘Two behavioral patterns interact to create special 
problems for members of some minority groups. First, disproportion- 
ately large numbers of members of some groups, including blacks in 
the United States, Surinamese and Moroccans in the Netherlands, and 
Aborigines in Australia, commit crimes. Many offenders in particular 
subcultures share characteristics such as distinctive patterns of dress 
and speech, places of recreation and residence, and social and eco- 
nomic backgrounds. As a result, justice system officials and many ordi- 
nary citizens often assume that individuals who possess those charac- 
teristics are likely to be offenders. Social welfare scholars call this 
statistical discrimination. Psychologists call it attribution. Sociologists 
call it stereotyping. Whatever it is called, it makes people suspicious of 
entire groups of individuals. In the United States,,young black men are 
particular victims, as is illustrated by a much-quoted statement by civil 
rights leader Jesse Jackson: “There is nothing more painful to me at 
this stage of my life than to walk down the street and hear footsteps 
and start thinking about robbery—then look around and see somebody 
white and feel relieved” (Cohen 1993). Stereotyping of this sort is one 
reason why, as noted earlier, members of minority groups in many 
countries are especially likely to be stopped by the police. 

The second pattern compounds the first. For many reasons, includ- 
ing self-esteem, self-assertion, and peer group expectations, some 
members of some disadvantaged minority groups behave and act in 
ways that other people find strange and threatening. Novelist Tom 
Wolfe in Bonfire of the Vanities (1987), a novel that describes the work- 
ings of high-volume urban American felony courts as well as any politi- 
cal scientist’s case study, describes the “pimp roll,” the rolling, loose- 
jointed walk, which, combined with an off-the-shoulder black leather 
jacket, blue jeans, gold chains, and untied hightop basketball shoes, 
were then the fashion for young underclass black men in New York 
City. In the novel, a black juvenile defendant lost the benefit of a favor- 
able plea bargain when, rather than dress for success in middle-class 
style as his attorney instructed, he pimp-rolled into the courtroom 
with two similarly attired friends. To the judge his appearance was that 
of an incorrigible, antisocial offender, and nothing like the redeemable 
minor participant in a crime, entitled to another chance and the benefit 
of the doubt, whom his lawyer had described. 

Put together, these two phenomena, widely held stereotypes of mi- 
nority offenders and distinctive dress and behaviors that evoke the ste- 
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reotypes, probably explain the consistent finding in many countries 
that young minority men are especially likely to be stopped by police 
and, when stopped, to react defiantly and hostilely. Hostility and defi- 
ance toward the police are likely to elicit hostility and authoritarian 
responses from the police. And, in turn again, police aggressiveness is 
likely often to confirm minority offenders’ belief that they are being 
treated discriminatorily and unfairly. Evidence of this vicious spiral is 
discussed in the essays on Australia (Broadhurst), Canada (Roberts and 
Doob), England (Smith), Germany (Albrecht), the Netherlands 
(Junger-Tas), and the United States (Sampson and Lauritsen). Small 
wonder then that many minority defendants are not more cooperative 
when they get to court. 

What is most striking about the five findings discussed in this sec- 
tion is that they come from so many countries. They apply to many 
groups and many countries, suggesting that bias, disparities, and dispa- 
rate impact policy dilemmas are not uniquely the characteristics and 
problems of any particular minority groups or countries but are en- 
demic to heterogeneous developed countries in which some groups are 
substantially less successful economically and socially than the majority 
population. 


If. Immigration and Crime 

Although nonimmigrants often attribute many social problems to the 
presence of immigrants in their midst, especially in periods of high 
population movement, for at least sixty years there has been a widely 
shared different understanding among researchers. The popular per- 
ception is not surprising; as the essays in this volume show, in each of 
the European countries examined, “foreigners,” who are preponder- 
antly recent immigrants or their descendants, are disproportionately 
involved in crime. Nonetheless, on the basis of research on the experi- 
ences of Western European immigrants to Canada and the United 
States early in this century, it has often been asserted that first- 
generation immigrants are typically more law-abiding than the resi- 
dent population, that their children and grandchildren suffer assimila- 
tion problems that produce higher-than-normal offending and impris- 
onment rates higher than those of either their parents or the resident 
population, and that subsequent generations have crime experiences 
indistinguishable from those of the general population. 

The first American national crime commission, the National Com- 
mission on Law Observance and Enforcement, popularly known as the 
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Wickersham Commission after its chairman, former Attorney General 
George W. Wickersham, devoted an entire volume to “Crime and the 
Foreign Born.” Noting that public opinion attributed high crime rates 
to immigrants throughout most of American history, the commission 
devoted substantial energies and impressively extensive data collection 
and analysis to determining whether public opinion was justified. 
Among other things, the commission assembled data from many juris- 
dictions (e.g., arrest and crime statistics from fifty-two cities) on re- 
corded crime, arrests, convictions, and prison commitments. 

The commission’s conclusions were signaled by use of the phrase 
“foreign born” in the immigration volume’s title. The commission ob- 
served that there was substantial evidence that foreign born persons 
committed fewer major offenses, in proportion to their numbers, of 
the same sex and age, than did native-born persons, concluding that 
available data “seem to disagree radically with the popular belief that 
a high percentage [of contemporary crime] may be ascribed to the 
‘alien’ ” (National Commission on Law Observance and Enforcement 
193.1). 

Thus the “foreign born” were not the problem, leaving the possibil- 
ity that their American-born children were extensively involved in 
crime. Unfortunately, although many official records indicated (how- 
ever accurately) foreign-born defendants’ countries of origin, records 
for American-born defendants did not, making it impossible for the 
commission to array much data on the subject and leading it to recom- 
mend ‘‘a continuing study of a scientific character over a period of at 
least five years and on a national scale of the subject.” (This difficulty 
in identifying children of immigrants in justice system records exists 
today in most countries.) 

However, there were other sources of evidence. The commission’s 
staff conducted extensive interviews with justice system officials and 
the commission received formal testimony. Every police officer, prose- 
cutor, probation officer, and judge interviewed on the subject ex- 
pressed the belief that there was an immigrant crime problem but that 
it was attributable not to immigrants but to their sons. 

This “not the foreign born but their children” conclusion, though 
contrary to public opinion, probably did not surprise informed people 
who had previously taken an interest in the subject. Two earlier federal 
commissions had reached the same conclusions although on the basis 
of less evidence. The Industrial Commission of 1901 issued a “Special 
Report on General Statistics of Immigration and the Foreign Born” 
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which discussed crime. That commission observed that foreign-born 
whites were less criminal than native whites but also that the large pro- 
portion of native-born prisoners having foreign parents was “just as 
strong an argument as to the injurious effect of immigration as would 
be a high proportion among the foreign born themselves” (Industrial 
Commission 1901). 

A few years later, in 1911, the Immigration Commission, which ex- 
isted from 1907 to 1911, issued a report on “immigration and crime.” 
Although expressed cautiously in recognition of the limited evidence 
on which its conclusions were based, this commission reached the same 
conclusions: “No satisfactory evidence has yet been produced to show 
that immigration has resulted in an increase in crime disproportionate 


to the increase in adult population. . . . Such figures as are presented 
. indicate that immigration has not increased the volume of crime 
to a distinguishable extent, if at all... . In fact, the figures seem to show 


a contrary result” (Immigration Commission 1911). And, although the 
evidence was spotty, the immigration commission found that for some 
offenses American-born children of immigrants had higher crime rates 
than did American-born children of American-born parents. 

From the 1920s through the 1940s, crime and immigration was a 
central interest of American criminologists who continued to observe, 
and then tried to explain, the broad patterns of findings of the three 
commissions (e.g., Reckless and Smith 1932; Sutherland 1934). The 
explanations for the relatively low crime rates of the foreign born are 
straightforward: self-selected economic migrants who braved an ocean 
voyage and left their home countries and families thousands of miles 
away came to America for economic opportunity and to improve their 
and their children’s lives. Most were hard-working, ready to defer grat- 
ification in the interest of longer-term advancement, and therefore 
likely to be conformist and to behave themselves. 

Their children, however, were caught between two worlds. Even if 
life were better in America than in the place their parents came from, 
the children often were unable to make or find solace in that compari- 
son. What they knew was that their families often were poor, that 
others were much better off, and that opportunities for legitimate 
economic advancement were less available to them than to many 
nonimmigrant young people. Various theories have been offered to ex- 
plain why the second generations’ crime rates were higher than those 
of their parents or those of children of native-born parents: aliena- 
tion, blocked opportunities, lack of role models, deviant subcultural 
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values of youth gangs which young people joined as a source of self- 
identification and self-esteem. Whatever the reasons, the immigration 
and crime model that distinguishes the experiences of the generations 
settled into the conventional wisdom of criminology. 

Large-scale immigration into the United States stopped after 1924, 
and, as time passed, the descendants of immigrants assimilated into the 
American mainstream. “Immigration and crime” attracted less atten- 
tion as a political issue and other issues attracted American criminolo- 
gists’ attention. Interest first revived not in the United States but in 
Europe as the result of the migration of guest workers from southern 
Europe and North Africa into many European countries in the 1950s 
and 1960s. 

Contemporary research in Germany (Kaiser 1974; Albrecht 1988, 
1993), France, Switzerland (Killias 1977; Queloz 1986; Kunz 1989), 
and Sweden (Sveri 1987; Martens 1990; Ahlberg 1996) has attempted 
to test that model and has to some extent validated it. Killias (1989) 
has surveyed the German and French research. Earlier Swiss research 
showed that Italian labor migrants in the 1950s and 1960s had lower 
crime (conviction) rates than native Swiss males of comparable ages 
(Neumann 1963; Pradervand and Cardia 1966; Gillioz 1967). 

However, from the essays on European research in this volume, we 
now know that the multigeneration immigration and crime model 
based on American experience is simplistic and is only partly true even 
for the self-selected economic migrants whose experience it describes. 

1. Self-Selected Economic Migrants from Many Asian Cultures Have 
Lower Crime Rates than the Resident Population in the First and in Subse- 
quent Generations. ‘The traditional model does not take account of 
Asians: immigrant groups deriving directly (Chinese, Japanese, and 
Koreans to the United States, Indian subcontinent migrants to En- 
gland) and sometimes indirectly (e.g., “Hindustanis” from Surinam to 
the Netherlands, “African Asians” from East Africa to England) from 
South and East Asia typically have low crime rates in the first and in 
subsequent generations. 

In England, where comparisons have been made between the experi- 
ences of Asian immigrants from the Indian subcontinent and black 
immigrants from the Caribbean and Africa, Asian immigrants typi- 
cally have lower crime and imprisonment rates than whites’ and Afro- 
Caribbeans’ higher ones. The contrast is particularly marked for Ban- 
gladeshi immigrants who are as, if not more, economically and socially 
disadvantaged as Afro-Caribbeans (also though, as noted earlier, Ban- 
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gladeshis are relatively recent immigrants and their crime rates could 
rise over time). David Smith’s essay in this volume summarizes re- 
search that shows that Asians were no less the victims of bias and ste- 
reotyping in England than were Afro-Caribbeans but from the outset 
adapted differently. Most notably, many expected to be discriminated 
against and organized their lives in ways that depended less on fair 
treatment than on self-help and ethnic-group networks (as, for exam- 
ple, seeking economic opportunities primarily within their own ethnic 
communities). 

2. Cultural Differences between Structurally Similarly Situated Immi- 
grants Can Result in Sharply Different Crime Patterns. The traditional 
model insufficiently takes account of cultural differences between 
groups that differentially affect their adaptation: the model would pre- 
dict that Moroccans and Turks should have similar experiences in the 
Netherlands, both being economically and socially disadvantaged mi- 
grant groups who arrived as self-selected guest workers between 1950 
and 1973, augmented by natural increase and by family unification pol- 
icies; yet Turks have markedly lower self-reported and official crime 
rates than Moroccans (Junger-Tas, in this volume), and similar con- 
trasts distinguish the two guest-worker groups in other countries (e.g., 
in Germany: Albrecht, in this volume). The essays in this volume on 
Sweden (Martens) and Germany (Albrecht) document other stark con- 
trasts between the experiences of different nationality groups. Some of 
the contrasts may reflect age or class composition differences between 
groups, or the influence of the behavior of transients (illegals and tour- 
ists), but those considerations cannot explain all of the differences. 

3. There Are Grounds for Hypothesizing That, All Else Being Equal, 
Some Countries’ Policies for Aiding Immigrants’ Assimilation Can Reduce 
Crime Rates, Including Those of Their Second- and Third-Generation De- 
scendants. The traditional model insufficiently takes account of differ- 
ences in receiving countries’ social welfare (and settlement) policies. 
Martens (in this volume) provides plausible evidence that Swedish so- 
cial welfare policies have reduced the “second-generation effect” even 
among economic intra-European migrants. Data covering many na- 
tional origin groups, developed by Ahlberg (1996), indicate that crime 
rates for most groups are lower in the second than in the first genera- 
tion, but that relative crime rate differences between groups remain 
the same. Overall, however, the second generation’s crime rates were 
higher than those for nonimmigrant Swedes. These findings are strik- 
ing because they simultaneously suggest that settlement policies can 
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suppress crime rates and confirm the observation in the preceding 
paragraph that cultural or other differences between groups are inde- 
pendently predictive of criminality. 

4. The Reasons Groups Migrate Powerfully Shape Criminality and Other 
Indications of Successful Adaptation. The traditional model insuffi- 
ciently takes account of the reasons why groups migrate: Swedish re- 
search shows that the adaptation experiences of guest-worker migrants 
in the fifties and sixties from Croatia and Serbia have been very differ- 
ent from those of demographically comparable war refugees from Ser- 
bia and Croatia in the eighties and nineties. The experience of the first 
wave roughly followed the North American pattern. In the second 
wave, first-generation migrants had high crime and victimization (and 
unemployment, welfare dependence, family breakup, and mental 
health problem) rates (Martens 1995). 

A remarkable essay by Peter Martens (1995) gives insight into the 
special problems refugees face. It has been estimated that between 20 
and 25 percent of recent refugees who immigrated to Sweden had ear- 
lier experienced physical torture. Many suffer from post-traumatic 
stress disorder. Angel and Hjern (1992, p. 36) observe that “seeing a 
close relative being ill-treated, killed or arrested or personally being 
subject to injustice are examples of mentally traumatic experiences that 
are common in refugees.”” Human beings suffer many kinds of trau- 
matic experiences, and sizable psychological and psychiatric literatures 
document their effects. These include alienation, apathy, lack of trust 
in personal relationships, reduced ability to plan for the future, irrita- 
bility, and exaggerated reactions to emotionally charged situations. 
Martens (1995, p. 287) observes, “Reduced self-esteem and alienation 
are expressed both in reduced self-control and in social isolation, 
which increase the individual tendency to commit crime.” 

Martens’s work, and that of other Swedish researchers, forces atten- 
tion on the reasons why people immigrate. Once the question is recast 
from “What do we know about the adaptation and criminality of eco- 
nomic migrants?” to “What do we know about the ways people re- 
spond to traumatic experiences?” the observation that the reasons why 
people immigrate are important predictors of their subsequent behav- 
ior becomes unexceptionable. It is, however, an observation that is sel- 
dom made concerning “immigration and crime.” 

5. Many Categories of Immigrants Do Not Fall within Any of the Preced- 
img Generalizations. ‘The traditional model does not describe the expe- 
riences of many immigrant groups that for one or another reason have 
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economic or social characteristics that fundamentally shape predicted 
criminality. Large numbers of Hong Kong Chinese have in the 1980s 
and 1990s either moved to Pacific Canada or purchased homes and 
made investments that will make it possible to make such a move after 
the transfer of governance of Hong Kong from Great Britain to China. 
As a group, expatriate Hong Kong Chinese are likely to be affluent 
and well-educated, characteristics that are seldom associated with high 
crime rates. Similarly, thousands of Americans migrated to Canada in 
protest against the Vietnam War. As a group the American expatriates 
were by definition politically conscious and are likely disproportion- 
ately to have been middle-class and relatively well-educated. For these 
two groups and for many others, their economic, social, and cultural 
characteristics are likely to be much better behavioral predictors than 
is any broadly phrased immigration and crime hypothesis. 


IV. Learning More 

Unanswered questions leap from the pages of this book. Why do some 
Asian groups adjust more readily to immigration than other groups? 
Are there lessons that can be drawn from such groups’ experiences and 
then incorporated into settlement policies to help other groups adapt 
as successfully? Is it true that Swedish settlement policies have sup- 
pressed the second-generation effect and, if so, how? Can a taxonomy 
of settlement policies be developed that will permit matching of opti- 
mal policies to address the distinctive special needs of different migrant 
groups? Why do some seemingly similarly situated groups, like the 
Turks and Moroccans in the Netherlands, have such different crime 
patterns? Are there ways that legal practices and rules can be altered to 
lessen the adverse effects of some “neutral” policies on disadvantaged 
minority groups? Does the traditional immigration and crime model 
provide grounds for optimism that Afro-Caribbeans in England, who 
until the mid-1970s were not seen as a high-crime-rate group (Smith, 
in this volume), are simply passing through the second- and third- 
generation phases, amplified by an age distribution skewed toward 
young adults? If so, as with many other economic migrant groups in 
many countries, the problem of race and crime in England is likely 
gradually to disappear. Less optimistically, are the aboriginal popula- 
tions of Canada and Australia in effect chronically traumatized peoples 
whose overinvolvement in crime is not likely to abate until the under- 
lying causes abate, something that has not happened over several hun- 
dred years of exposure to colonization? 
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This book focuses primarily on crime and the justice system, but the 
focus could be made broader. There are a number of important re- 
lated, but little studied, phenomena. First, minority group involvement 
in organized and transnational crime receives much media and policy 
attention in Europe. Second, similarly, minority groups are at least as 
likely as majority groups (probably more likely) to participate in black 
markets and the underground economy. Third, in Europe, at least, 
members of many migrant groups retain active ties to their home 
countries and yet intend to remain in their new countries; the effects 
of these multiple bonds on economic, social, and psychological inte- 
eration (and crime) remain unstudied. Fourth is the increasing social 
segmentation of many European countries; members of many migrant 
groups fall into blue-collar and low-wage strata, which makes them 
highly vulnerable as semi-skilled and low-paid jobs become less avail- 
able and economic pressures to survive make both work in the under- 
ground economy and crime more tempting. 

A great deal can be learned about “race and crime” and “immigra- 
tion and crime” by looking at the issues comparatively and cross- 
nationally. What needs to be done now is to move beyond single- 
country analyses to work that integrates those analyses: comprehensive 
efforts to combine learning in different countries, comprehensive ef- 
forts to establish what data are needed and available in each country 
to answer the questions that should be asked, development of a com- 
prehensive research agenda that can begin to provide policy makers 
with the information they need to anticipate and work to prevent or ame- 
liorate the kinds of problems that particular kinds of migrant groups are 
likely to experience. The political and ethical sensitivities that cause many 
countries to omit race and ethnicity data from their official records no 
doubt present a formidable challenge to the kind of projects described 
here. Unless that challenge can be overcome, however, little more will be 
learned and governments will have great difficulty improving the justice 
system experiences of members of minority groups. 

Every Western country faces and will continue for many years to 
face political and policy issues related to race, ethnicity, population mi- 
gration, and crime. Work like that discussed in this volume promises 
to provide crucial knowledge for addressing those issues. 

The next step is to create a community of researchers and policy 
makers in many countries who will attempt to establish what is known, 
what is knowable, and how current knowledge might be advanced 
through comparative inquiry. 
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Germany 


ABSTRACT 


Research on ethnic minorities’ involvement in crime is highly sensitive in 
Germany. Most research is based on official statistics, which indicate that 
foreign minorities’ crime involvement is higher than that of the German 
population, even when crime data are adjusted to take account of 
demographic differences (age, sex, etc.) and even if immigration offenses 
and nonresident foreigners’ crime are disregarded. First-generation guest 
workers have had crime rates comparable to those of Germans. The 
second and third generations display sharp upward crime trends. 
Processing of foreign offenders by the justice system has received little 
attention. Existing research does not confirm hypotheses of discriminatory 
treatment in police and criminal court decision making, including in 
sentencing. The proportion of foreigners in the prison population has 
increased substantially, reaching 25 percent in 1994. In youth correctional 
facilities, the minority proportion has increased to 50 percent. In pretrial 
detention the share of foreigners is as high as two-thirds in many places. 


The history of ethnic and racial minorities in twentieth-century Ger- 
many and research on minorities are overshadowed by the murderous 
terror regime German fascisrn created for various ethnic and other mi- 
norities in Europe during the thirties and forties. One consequence is 
the elimination of all variables referring to race and ethnicity from of- 
ficial information systems (and from most questionnaires and interview 
forms used in criminological research). Official statistics, whether of 
crime, the judicial systems, or population, cannot account for the racial 
or ethnic composition of populations. Only estimates are thus available 
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on, for example, the number of blacks or Afro-Germans, ranging be- 
tween 40,000 and 50,000 (Forbes and Mead 1992, p. 39). Only the 
variable “nationality” or “citizenship” is used, and it is often a crude 
proxy. 

Postwar Germany has experienced a short history of immigration, 
beginning with guest workers around 1960 and with significant 
changes in patterns occurring since the end of the 1970s. Unlike other 
European countries, Germany has had no significant history of colo- 
nialism since the end of World War I, which significantly shapes rela- 
tions between immigrant minorities and society at large. 

Other German experiences with immigrating ethnic and foreign mi- 
norities are available from the turn of the century, too, when Polish 
workers entered in large numbers (Stefanski 1995). This wave did not, 
however, lead to an extended public discussion on integration, culture 
conflict, and crime, and Polish immigrants assimilated unobtrusively 
into mainstream society. 

The topics of immigration and immigrant minorities arose in the 
social sciences in the early 1960s. Research on the concept of culture 
conflict can be traced back to the mid-1960s, when migrant workers 
became a subject of concern in German criminology and in the social 
sciences at large (Kurz 1965). This was due to rapidly increasing num- 
bers of foreign workers attracted through official hiring schemes estab- 
lished around 1960 in southern Europe (then predominantly Italy, 
Spain, and Portugal). Guest workers were principally viewed from an 
economic perspective. Problems of assimilation and acculturation of 
guest workers were not considered to fit within the concept of culture 
conflict as developed in North American minority research. Concepts 
of partial and temporary acculturation dominated, stressing the impor- 
tance of accounting for specific goal-attainment patterns of foreign mi- 
norities. From the mid-1960s on, the question has been asked whether 
crime patterns (and other behavior patterns) of guest workers exhibit 
signs of cultural conflicts and social disintegration. The debate in Ger- 
man criminology has centered on the effects on deviance and crime of 
differing value and norm systems and pressures arising from coping 
with new demands put forward by values and norms of the host soci- 
ety. Research on coping was soon well established in criminology, and 
the concept of culture conflict thus has been used primarily to account 
for individual behavior. 

The focus of criminological research on foreign migrant workers 
shifted as the ethnic composition of immigrants, and motivations for 
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migration, changed significantly over the last twenty years. Southeast- 
ern European countries (former Yugoslavia and Turkey) replaced 
southwestern European countries (Italy, Spain, and Portugal) as the 
sources of the migrant workforce. At the beginning of the 1960s ap- 
proximately 60 percent of the foreign population came from countries 
of the European Community (EC). By the 1990s, their share dropped 
to approximately 27 percent. Immigrants from Turkey and former Yu- 
goslavia now account for almost half of the resident foreign population 
in Germany. Immigrants from developing countries in Africa and Asia 
also have constituted substantial proportions of the immigrant popula- 
tion since the second half of the 1980s. At the end of the eighties and 
after the breakdown of socialist regimes, increasing numbers of mi- 
grants came from eastern European countries, thus adding to the eth- 
nic and cultural diversity of immigrant populations in Germany. 

Shifts in motives for migration and legal aspects of immigration have 
been associated with changes in the ethnic composition of immigrants. 
The status of foreigners in Germany must be differentiated because 
different legal standards apply to citizens of European Community 
countries, Turkish citizens (who are in between European Community 
status and non—European Community status [Beschluss (Resolution) 
Nr. 1/80, 1993, p. 258]), and citizens of non—European Community 
states. With respect to motives for entry, the law distinguishes between 
tourists (or short-term visitors), foreigners joining the labor force (or 
enrolling at schools or universities), asylum seekers, and refugees (to 
whom the Geneva Convention applies). Abandonment of schemes for 
hiring workers abroad and severe restrictions on granting permissions 
for non-EC foreigners to work in Germany led in the 1980s to larger 
numbers of foreigners asking for asylum (which, until recent amend- 
ments of the German constitution and the immigration law, had the 
effect of a preliminary grant of entry pending a final decision). 

A distinctive German immigration phenomenon concerns ethnic 
Germans whose ancestors emigrated to Poland, Russia, and Romania 
and who are entitled to be renaturalized (if evidence of German origin 
can be provided). Slightly more than two million ethnic Germans were 
renaturalized between 1968 and 1992, the majority since the second 
half of the 1980s (Statistisches Bundesamt 1993, p. 92), making them 
the largest ethnic minority. Although ethnic Germans from eastern 
Europe form a minority group distinct both from other foreign popu- 
lations and from the German majority, they have not attracted atten- 
tion in terms of crime policy or criminological research. Ethnic Ger- 
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mans are not distinct in police or other criminal justice statistics, as 
they fall under the category of Germans. Some research has dealt with 
ethnic Germans but principally on the causes of migration, problems 
of integration, and adaptations of family structures (Wilkiewicz 1989; 
Bade 1994; Riek 1995). Research so far shows that ethnic Germans 
from Russia experience ethnic isolation (two-thirds feel that they are 
not welcome), which is underlined by an elevated rate of intraethnic 
marriages (75 percent; see Wilkiewicz 1989, p. 59). 

Data from the central youth correctional facility in the state of Ba- 
den-Wiirttemberg suggest that involvement of young ethnic Germans 
in crime and criminal justice may be increasing. The proportion of 
prison admissions of young German offenders born abroad has in- 
creased from 2 percent in the late 1980s to approximately 5 percent in 
1994 (unpublished data provided by the prison administration of the 
state of Baden-Wiirttemberg). Crime statistics of the Organization of 
German Police (Bund Deutscher Kriminalbeamter) from the first half 
of 1995 suggest that the recent increase in the crime rate among the 
German population, especially young people, was due to the heavy im- 
migration of ethnic Germans from eastern Europe (Siiddeutsche Zeitung 
1995, p. 6; see also Pfeiffer [1995], p. 102, with some narrative infor- 
mation from several German cities). 

Figure 1 shows long-term immigration trends. The increase starts 
around 1960. These figures underestimate the size of ethnic minorities 
because they do not count renaturalized Germans from the former So- 
viet Union, Afro-Germans, German Sinti, Roma, naturalized immi- 
grants, short-term visitors (e.g., with tourist visas), and illegal immi- 
grants. Figure 2 shows that countries of origin of the foreign resident 
population have undergone significant changes. 

Other significant changes occurred with respect to lengths of stay. 
In 1992, approximately 39 percent of the resident foreign population 
had been in Germany for more than fifteen years (down from more 
than 50 percent at the end of the 1980s). An increase in short-term 
stays of less than one year took place, reflecting the sizable increase in 
immigration in the 1980s (1982, 4.5 percent; 1988, 7 percent; 1992, 
12 percent). As a result, differences are apparent in the demographic 
composition of various immigrant populations. There are also regional 
differences in the density of foreign residents; metropolitan areas and 
the western part of Germany are the places to which immigrants are 
mainly attracted. Approximately 2 percent of the foreign population in 
the 1990s live in the “new Bundeslinder,” that is, the eastern part of 
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Germany, which has approximately 20 percent of the total population 
(Statistisches Bundesamt 1993, p. 72). 

Knowledge of ethnic minorities’ crime involvement comes almost 
entirely from official crime data provided by police and justice infor- 
mation systems. Information on immigration and demographic charac- 
teristics of foreign populations are available from state and federal sta- 
tistical departments. The main limitations of police statistics concern 
the category “foreign citizenship,” which does not correspond to con- 
cepts of ethnicity or visible minority. Police statistics subdivide foreign 
suspects into such subcategories as illegals, guest workers, and tourists, 
which in turn allows for differentiation between various subgroups of 
foreign minorities in terms of differences in their legal status. Federal 
prison statistics account for a general category, “foreign citizenship,” 
but do not partition this category into separate nationalities. Some of 
the data used for the purpose of this essay were received from ‘“‘Bunde- 
slander” (German states), for example, North Rhine-Westphalia, Hes- 
sen, and others. North Rhine-Westphalia, to which considerable ref- 
erence is made, is the most populous state. Self-report studies and 
victimization surveys have been conducted in the Federal Republic of 
Germany since the end of the 1960s and the beginning of the 1970s 
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but only rarely included foreign minorities. This was, and is, due to 
methodological and financial implications of extending surveys to mi- 
nority groups. 

Information and data available for analyses explain the concentration 
of studies on foreigners’ crimes. As police statistics in this respect are 
crude (official data do not allow for separate analyses of different age 
brackets, citizenship, and differences in status), most research dealing 
with ethnic minorities and crime refers to the general category “for- 
eign citizens.” That is why research on ethnic minorities, crime, and 
justice during the last twenty years improved little but was restricted 
monotonously to questions that, on the basis of available data, could 
not be answered: overrepresentation of ethnic minorities in crime 
involvement or discrimination against minority offenders in crime 
control. 

Apparent overrepresentation of offenders and victims from various 
ethnic minorities to some extent may be explained by deprivation and 
control theories. But criminology needs to move beyond such theories. 
As society becomes segmented along ethnic lines, the lowest segments 
are increasingly composed of members of immigrant groups that are 
most likely to be affected by unemployment, bad housing, poverty, and 
insufficient education and vocational training and are likely to remain 
in this situation for a considerable time. Research questions that in the 
1960s and 1970s highlighted class, crime, and justice issues (and class 
solidarity and class conflicts) will in the 1990s be replaced by research 
on ethnicity and crime (in addition to ethnic solidarity and ethnic con- 
flicts). Structural theories should focus on black markets and subcul- 
tures in which ethnic and foreign minorities are heavily involved. 

System processing in the case of members of minorities is heavily 
influenced by two characteristics: legal particulars and certain types of 
crime involvement. Foreign offenders are likely to be handled differ- 
ently compared with German offenders on legal grounds, as decision 
making in the criminal justice system in several respects takes account 
of bonds to conventional society such as place of residence. Participa- 
tion of some ethnic minorities in black markets, especially drug mar- 
kets, is likely to lead to disproportionate use of pretrial detention and 
prison sentences. This reflects concern not for ethnic minorities but 
for illicit drugs, which continue to provoke massive criminal justice re- 
actions. 

This essay is organized as follows. Section I describes a number of 
contentious issues linking minorities and crime—drug trafficking, traf- 


38 Hans-Jorg Albrecht 


. 


ficking in women and children, and hate crimes—that are associated 
with increased migration. Section II surveys findings of analyses of of- 
ficial data and case studies on ethnic differences in offending. Section 
III briefly examines theoretical explanations for elevated offending 
rates by minority groups. Section IV examines evidence on dispropor- 
tions at various stages of the justice system and on the causes of those 
disproportions. 


I. European Integration, German Reunification, 

Organized Crime, and Issues of Mobility and 

Immigration 
Although this essay’s primary focus is on disparities in offending and 
system processing, other issues related to minorities, crime, and justice 
must be considered too, as they importantly influence social and politi- 
cal construction of foreigners’ crime. Among them is growing concern 
about immigration in Europe, making immigration and immigration 
restrictions and border controls highly topical political issues. In addi- 
tion, the fall of the “Iron Curtain” has led to an integration of illegal 
or black markets. and integration of subcultures and “milieus”’ involved 
with cross-border crimes, migration, organized crimes, and economic 
crimes. Organized crime has attracted considerable attention, particu- 
larly concerning trafficking in drugs, women, and stolen goods (espe- 
cially automobiles). Most recently, right-wing extremism and hate vio- 
lence have been seen as social and political issues associated with 
immigration and especially asylum policy; these phenomena are widely 
perceived to be linked with uncontrolled immigration and abuse of 
asylum laws. 


A. European Immigration Policies, Drug Trafficking, and Organized 
Crime 

European integration and abolition of border controls among sev- 
eral EC countries have added a new dimension to the debate on eth- 
nicity, migration, and crime. The Schengen treaties of 1985 and 1990 
and the Maastricht treaty have put the focus on coordination of poli- 
cies toward immigration and asylum, while international organized 
crime and cross-border crime have become a major point of concern 
for the European Community (Kiihne 1991). Migration and ethnic mi- 
norities receive attention concerning organized crime for two reasons. 
First, organized crime is still conceived as a threat posed by alien 
groups, for example, the Sicilian (or the Polish, Russian, Chinese, etc.) 
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Mafia, which according to most official statements is expected to ex- 
tend its scope of criminal activities to central European countries 
(Boge 1989). Official accounts of organized crime in Germany suggest 
that a majority of offenders suspected of belonging to organized crime 
groups are foreigners (Bundeskriminalamt 1991, p. 14; 1992, p. 21; 
Ahlf 1993, p. 138; Gewerkschaft der Polizei 1994). 

Second, ethnic and foreign communities in western and central Eu- 
ropean countries are perceived to provide logistic support for orga- 
nized criminals (Bovenkerk 1993, p. 279). While consideration of such 
support functions surely is important in analyzing the spread of orga- 
nized crime, another aspect has received little attention until recently. 
Within some ethnic minorities, organized crime patterns may have 
been developed from the very beginning, for example, with respect to 
drug trafficking and supply of local drug markets, and new immigrants 
may be pulled into organized crime as such activities can appear to be 
a promising way to earn a living if other legitimate opportunities are 
inaccessible (Buiks 1983; Korf 1993). The concept of “ethnic ladders,” 
therefore, might be useful in explaining preferences in criminal of- 
fending of certain minorities and corresponding overrepresentation in 
the criminal justice systems of certain regions. The discussion of eth- 
nicity and organized crime had a precursor in the 1970s and 1980s with 
concern over terrorism and politically motivated violence among eth- 
nic minorities (Jager 1984). 

Some ethnic minorities have been seen as especially vulnerable to 
victimization, for example, by racketeering schemes within ethnic 
groups. While interest in organized crime emerged primarily concern- 
ing drug trafficking, in recent years broader policy concerns have been 
voiced about criminal enterprises and criminal organizations. Special 
attention has been paid to money laundering and to investments of il- 
legal profits in the Federal Republic of Germany (especially in eastern 
parts) through foreign organized crime groups. Global estimates of the 
revenue of drug trafficking are used to demonstrate its financial dimen- 
sions and its effect on the social fabric. During recent debates in the 
German Federal Parliament it was assumed that international criminal 
enterprises have been investing as much as DM 60-80 billion annually 
in Germany (Bundesministerium des Innern 1993, p. 17). Fears have 
been raised that the Mafia will take over honest and respectable busi- 
nesses, undermine established values, corrupt the political system, and 
lead to a society based on rules of organized crime. Beyond implica- 
tions concerning organized crime, the dramatic increase in mobility is 
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associated with changes in general criminal opportunity structures and 
with the development of black markets (illegal drugs, cars, etc.) linking 
various countries and regions (Pilgram 1993, pp. 28-29) and serving 
as important push-and-pull factors in migration processes. 


B. Trafficking in Women and Children 

Trafficking in women and in children has attracted attention in the 
social sciences since the 1980s. Trafficking in children has been made 
a focus of international adoption work and adoption studies (Bach 
1986, 1991), while trafficking in women has been taken up as a re- 
search topic from a feminist (but not criminological) perspective 
(Swientek 1988; Tiibinger Projektgruppe Frauenhandel 1989). As the 
demand for children greatly exceeds the number of children of Ger- 
man origin available for adoption in Germany, international adoption 
from South America, Eastern Europe, and Southeast Asia has become 
widespread (Albrecht 19942). 

Trafficking in women involves the now well-established phenome- 
non of organized recruitment and transportation of large numbers of 
women to Germany and other European countries (see Fijnaut 1994) 
from South America, Africa, Southeast Asia, and Eastern Europe for 
purposes of prostitution and marriage (Regtmeier 1990; Heine-Wiede- 
nmann 1992; Heine-Wiedenmann and Ackermann 1992; Sieber and 
Bogel 1993). Demographic patterns among some minorities partly ac- 
count for this type of migration. Among Brazilian residents of Ger- 
many, for example, women outnumber men by 2.3:1. Among Thai and 
Philippine citizens, the gender ratio is 4:1. Problems in implementing 
criminal laws on trafficking in women can partly be attributed to the 
precarious legal position of women being trafficked as prostitutes 
(Heine-Wiedenmann and Ackermann 1992, p. 198). Affected women 
are not likely to serve as witnesses in criminal proceedings since they 
face the threat of deportation once their prostitution activities become 


known. 


C. Hate Violence and Sociological Theory 

Police-recorded incidents of violence against ethnic minorities have 
increased since German reunification (Willems 1993). Violence against 
minorities may be conceived not only as a consequence of rapid socio- 
political transition and its effects on social disintegration but also as 
an indicator of cultural disintegration or segregation. Moreover, these 
developments could be understood as evidencing basic bias in the gen- 
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eral population. To explain increased hate crime, few sociological and 
criminological approaches go beyond xenophobia, discriminatory atti- 
tudes, or traditional explanations of youth violence (Bliesener 1992; 
Rommelspacher 1993, p. 75; Kerner 19942). The prevalent approach 
in explaining youth violence toward minorities relies on the frustra- 
tion-aggression hypothesis. Most violent offenses are committed by ju- 
veniles or young adults; 70 percent of offenders fall into the age 
bracket fourteen to twenty years; only 3 percent of the offenders are 
thirty years or older (Ministry of Internal Affairs 1972-94, p. 83 of 
1991 annual report). Seventy-five percent of all bias-motivated crimes 
recorded by police in Germany between January 1991 and April 1992 
were committed by children, juveniles, or young adults up to the age of 
twenty years (Landeskriminalamt Sachsen 1993, p. 12). Eighty-three 
percent of all bias-motivated crimes recorded by police in Sachsen in 
the years 1991 and 1992 were committed by youthful offenders up to 
the age of twenty years (Landeskriminalamt Sachsen 19934). 

New sociological concerns have been expressed concerning these 
phenomena (Friedrich-Naumann-Stiftung 1993). Outbursts of vio- 
lence toward foreign and ethnic minorities may relate to a “conscience 
collective” and “ethnic solidarity” emerging around issues of the na- 
tion, the nation-state, and cultural and racial differences and may point 
to the need to redirect attention to social groups and group solidarity 
in explaining integration in modern societies (Méller 1993, p. 43). 
Modern sociological theory has been deplored for failing to account 
for such developments because of its primary emphasis on describing 
and explaining integration in postindustrial or modern societies 
through communicative action (Habermas 1994) and rational choices 
(Hondrich 1992; Miinch 1995, p. 16). 

Nationalist ideologies, once seemingly obsolete because of structural 
changes and concern for rationality in modern societies, are on the rise 
in most European countries, and these changes are beyond the reach 
of sociological explanations (Brock 1993). With increasing attention 
being paid to violence against ethnic minorities, the issues of fairness 
and nondiscrimination have reemerged, including the general problem 
of how fairness and justice can be established for foreign minorities in 
multiethnic areas. Part of this debate deals with explicit antidiscrimina- 
tion legislation (as called for by the International Convention on the 
Elimination of all Forms of Discrimination, January 4, 1969), recently 
again recommended by an European Parliament initiative against “rac- 
ism in Europe and the dangers of right wing extremism” (European 
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Parliament 1993). Explicit antidiscrimination legislation has not yet 
been introduced in Germany. 

Studies to date concerning immigrant populations and crime and 
criminal justice are mostly based on views that assign exclusive etiolog- 
ical importance to social structure and social integration. According to 
these views, social structures create for immigrant populations the very 
problems faced by deprived groups of the German population. One 
consequence has been support for policies aimed at providing better 
education and employment opportunities and, in general, policies 
thought to facilitate social integration for immigrant populations (Kil- 
lias 1989). Only recently have efforts been made to facilitate integra- 
tion in the cultural and political systems by granting voting rights and 
extending minority participation in the political and justice systems. 

It was commonly thought that prejudices against immigrant and eth- 
nic minorities, general xenophobia, racial attacks, and hate crimes 
could be reduced by policies aimed at cognitive and moral dimensions 
that provided information on the need for immigration and the posi- 
tive benefits of cultural pluralism and cultural tolerance (Brockhaus 
1994). This was also true for relations between police and ethnic mi- 
norities, where proposals to reduce discrimination concentrated on 
changes in basic police education, special antiracism training courses, 
and the need to increase the presence of members of minority groups 
in police forces (Stork and Klein 1994, p. 294). 

All available information indicates that immigrant populations’ 
crime involvement does not pose risks for the social fabric. The effects 
of dissemination of such information on public views and attitudes, 
however, may be marginal. Victim surveys reveal that fear of crime is 
dependent on factors other than objective measures of crime, whether 
based on the individual’s own experiences or derived from scientific 
sources of information (Albrecht and Arnold 1991). It is not clear how 
feelings of safety and fear of crime relate to attitudes toward immigra- 
tion, ethnic minorities, and cultural differences. Victimological re- 
search could not find direct links between different measures of feel- 
ings of safety and actual experiences of victimization (with the 
exception of small groups of victims of violent or other serious crime). 
Victim surveys in Germany have not yet investigated direct links be- 
tween racial or cultural fears and fear of crime (Boers 1993a, p. 71). 

Recent surveys show that immigration problems are given low prior- 
ity by the general public compared with other social problems (Boers 
1993b). On a bivariate level, fear of different types of crime (general 
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crime, violence, sexual crime) is correlated with concern for immigra- 
tion, although the size of the coefficients is modest. Coefficients are 
strongest for the relation between fear of violent crime and immigra- 
tion (.18 vs. .11 for other types of crimes; see Boers 19934, paeZ) One 
might conclude, therefore, that fear of social unrest and violent clashes, 
not fear of ordinary crime, especially property crime, is related to con- 
cern for immigration. Public opinion research seems to confirm this 
view. Survey respondents, when asked for phenomena associated with 
asylum seekers often refer to hate crimes, riots, and so on, while men- 
tion of ordinary crime is low (Noelle-Neumann and Kocher 1993, 
p. 537). Fears of discrimination and perceptions of discriminatory 
practices are also largely independent of actual outcomes of decision 
making in the criminal justice system. Missing links between objective 
and subjective dimensions of fear of crime and fear of discrimination 
are likely to create particular problems in designing policies that try to 
reduce feelings of lack of safety and of discrimination. 

The concept of culture conflict can be used to understand the nature 
and extent of risks to social stability and integration. These risks are 
the product of collective reactions related to the defense of cultural or 
national identities. In modern industrialized countries the locus of sta- 
bility and integration is no longer a culture based on shared values and 
collective morals (Brock 1993, p. 178). This type of culture has been 
replaced by a material culture that is not dependent on shared values 
or cultural consensus but allows for individual choices in lifestyles and 
orientations. Under the conditions of stable economies, which provide 
the material basis for this mechanism of integration, the potential of 
cultural conflicts should in theory be low. But for large proportions of 
the population that are denied access to the material culture and the 
pursuit of individual interests, the potential of collective reactions or 
reaction formation may increase. 

People denied access to the benefits of material culture may be espe- 
cially susceptible to all types of social, religious, and political move- 
ments that stress collective values and collective responses to social 
problems. Such developments may have occurred in German society 
in recent years. The data on bias-motivated violence point to a sharp 
increase at the end of the 1980s (see figs. 3 and 4) and at the beginning 
of the 1990s (Willems 1993, p. 97) followed by a decline after a peak in 
1992. Although the reliability of these figures is questionable because 
motivations are not easily established, inferences about trends may be 
drawn. However, the proportion of bias-motivated violence among all 
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violent crimes committed by youth is small. Furthermore, most inter- 
ethnic violence is associated not with racist or hate motivations but 
with conventional precipitants (Solon 1994, p. 74). 

Analysis of motivations and targets of bias-motivated violence over 
the past twenty years shows important changes (Brockhaus 1994, p. 5). 
This may partly involve the exchangeability of targets of youth vio- 
lence. During the 1980s ethnic minorities became the prominent tar- 
get of bias-motivated violence. That virtually all violent acts against 
immigrant populations and ethnic minorities are committed by male, 
youthful offenders with poor educational and social backgrounds may 
support the perspective outlined above (Landeskriminalamt Sachsen 
19934, p. 12; Willems 1993, p. 110). 

The analyses just offered could be said to amount to little more than 
conclusions that could be drawn also from theories of anomie and sub- 
culture. The implications, however, could be different inasmuch as 
such collective reactions might lead to cultural conflicts between 
groups and go beyond individual violent acts or other types of deviance 
(Solon 1994, p. 75). Such processes may reinforce a trend toward ghet- 
toization of immigrant populations (Wiles 1993), which can be ob- 
served in some metropolitan areas in Europe. Youth violence has been 
understood as something resembling a “biological constant” that can 
be followed through history (Rusinek 1993, p. 83). From this view, it 
seems important to look at the political and social framework within 
which youth violence occurs to identify risks embedded in the instru- 
mentalization of violent youth for other, political purposes. 


II. Criminology and Research on Ethnic Minorities 
Crime, fear of crime, safety, and justice have become central topics in 
the debate on relations between the majority group and minorities. In 
German criminology, politics, and the mass media, the terms used to 
describe minority groups refer to the status of being a foreigner. While 
in the 1960s and 1970s “guest worker” more narrowly focused on mi- 
grating labor forces and on resident foreign populations, the term 
“Auslinder” (foreigner/alien) includes ethnic and racial differences 
more generally. However, the concept of “foreign” and “ethnic mi- 
nority” are vague and flexible. They do not amount to more than a 
shopping-basket term that neither depicts a homogeneous group of 
people nor offers theoretical guidance. The concepts of the foreign or 
ethnic minority include a range of minorities that differ with respect 
to religion, race, language, citizenship, material circumstances, cultural 
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background, migration motives, and histories of relations between 
home country and immigration country (Manfrass 1991). Substantial 
differences occur between and within ethnic minorities. However, 
most criminological research on immigrant populations and ethnic mi- 
norities has been preoccupied with crime. ““Gastarbeiter-Kriminalitat” 
and “Auslinderkriminalitat” (guest workers’ or foreigners’ criminality) 
continue to be favorites in criminology, with “Auslanderkriminalitat” 
now having replaced “guest workers’ criminality.” 

Assumptions of causal links between migration or minority status 
and crime and deviance point to powerful belief patterns concerning 
the potential for conflicts and instability associated with immigration 
and the “stranger.” The topic “ethnicity and crime” therefore is most 
sensitive as it can facilitate social polarization and is susceptible to po- 
litical exploitation. Indeed, the issue of ethnic*minorities’ and espe- 
cially asylum seekers’ potential for threatening safety has become a ral- 
lying point for authoritarian sentiments in society and for new right- 
wing political parties and extremist groups (Walter and Kubink 1993). 
The mainstream political parties in Germany also have linked fear of 
crime and fear of foreigners during election campaigns. The Social 
Democratic Party, for example, offered the slogan “Destroy the Ma- 
fia” in elections for the European Parliament in 1994. Although ex- 
plicit references to Sicily, Italy, or Russia were not made, it seems clear 
that the public mind associates the Mafia with people from Russia and 
southern Italy. 

Content analyses of print media in Germany reveal that two-fifths 
of articles related to foreigners highlight the topic of “crimes commit- 
ted by foreign minorities” (Delgado 1972; see also Kubink 1993, 
p. 87). Drug trafficking and organized crime were the subjects of ap- 
proximately 60 percent of mentions, outweighing other types of crimes 
(Kubink 1993, p. 93). Thus the concepts of ethnic minorities and devi- 
ance and crime have been separated from their respective theoretical 
bases and have become available for any association. This is especially 
true concerning drug trafficking and ethnicity. Problems of immigra- 
tion and problems of illicit drugs are easily confounded and may rein- 
force each other. Examples can be found in North America, where 
control of opiates in the nineteenth century is said to have been moti- 
vated by opium-smoking habits of Chinese immigrant workers, and in 
England, where the national drug law enforcement unit first was lo- 


cated in the Central Drugs and Illegal Immigration Unit (Pearson 
1992). 
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The danger of polarization also emerges in scientific research, in- 
cluding in parts of German criminology. A recent example may be 
drawn from the Kélner Zeitschrift fiir Soziologie und Sozialpsychologie, 
with a debate between Mansel (1994) and Reichertz and Schréer 
(1994). Mansel argues that fear of ethnic minorities and hate crimes 
committed against members of ethnic minorities are facilitated, even 
stimulated, by reporting on crimes committed by ethnic minorities. 
This argument easily can be used to oppose any research devised to 
test hypotheses on differences in crime patterns of minority and major- 
ity groups or on criminal justice decision making involving foreign of- 
fenders (other than research premised on assumptions of discrimina- 
tory treatment). This last type of minority research amounts to little 
more than “Gesinnungs-Soziologie” (ideologically motivated sociol- 
ogy) (so argue Reichertz and Schréer [1994, p. 299]). 

Analyses sometimes focus on assumptions of disproportionate crime 
involvement of foreign minorities (Traulsen 1988; Kube and Koch 
1990), while hypotheses of discriminatory treatment within the justice 
system are favored (Mansel 1988, 1990). Sometimes it appears the es- 
sential question is, Whose side are we on? (see, e.g., Berbiisse 1992). 
The debate is fueled by a lack of comparative research designs that 
could provide reliable and valid data on the contributions of minority 
and majority members to the overall crime load and by an apparent 
lack of adequate research on the discrimination hypothesis (which 
poses the same problems in terms of arranging for sound research de- 
signs). Indeed, most past criminological research has emphasized crime 
involvement of foreign and ethnic minorities during the last three de- 
cades and has sought answers to the question of why higher rates of 
minority suspects and offenders are found guilty. Fewer resources were 
invested in study of victimization of minorities (Albrecht and Arnold 
1991, pp. 25-26) and on relations between minorities and criminal jus- 
tice agencies, especially between minorities and police (Villmow 1993; 
Stork and Klein 1994). 

Few studies have dealt with victimization, although there is some ev- 
idence that members of ethnic minorities are disproportionately af- 
fected by criminal victimization (including violence in the family) and 
other victimization, such as workplace accidents or traffic accidents 
(Kaiser 1974, pp. 225-27; Pitsela 1986; Albrecht 1987; Sessar 1993). 
Numerous surveys in the 1990s on victimization and fear of crime after 
the fall of the Berlin Wall, or as part of community crime prevention 
approaches, do not include foreign minorities but are restricted to the 
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German population (see, e.g., Boers, Kerner, and Kurz [1995, p. 1] for 
three nationwide victim surveys—1991, 1993, 1995; and the surveys 
discussed in Kaiser and Jehle [1995]; see also Boers et al. 1994; Strobl 
1994). 

Other surveys have included foreigners, but high nonresponse rates 
among minorities and a low base rate of foreigners in the general pop- 
ulation (not balanced by oversampling) generate too few interviewees 
for meaningful analysis (see, e.g., Legge [1994], p. 136: 43 foreigners 
among 426 respondents; Arbeitsgruppe “Strafrechtliche Rechtstatsa- 
chenforschung und Empirische Kriminologie” [1995], p. 5: 40 foreign- 
ers among 1,308 respondents). Higher victimization rates among mi- 
norities should be expected from the high offender rates observed for 
various ethnic minorities because a significant proportion of personal 
crime is intraethnic crime. Research in the 1970s showed that approxi- 
mately 70 percent of all victims of homicide committed by foreign na- 
tionals were foreigners (10 percent of victims of homicide committed 
by German nationals were foreigners [Sessar 1981]). Analysis of police- 
recorded crime committed by a cohort of persons born in 1970 in the 
state of Baden-Wiirttemberg reveals that 58 percent of all homicides, 
45 percent of all rapes, 38 percent of assaults, and 16 percent of rob- 
beries are committed against members of the same ethnic group. (The 
data were provided by Peter Sutterer from the criminological research 
unit of the Max-Planck-Institute for Foreign and International Penal 
Law, Freiburg.) 

Although differences in victimization rates between ethnic minori- 
ties and majority groups should fall when controlling for other no- 
nethnic variables such as neighborhood type, demographic and socio- 
economic background, and routine activities, effects of victimization 
may be especially severe for some subgroups. When considering, for 
example, intrafamily violence, vulnerability of minority women and 
children is likely to be reinforced by their weak legal position as for- 
eigners, which may be adversely affected (in terms of the risk of depor- 
tation) by permanent separation or divorce. Furthermore, knowledge 
about available victim services is not widespread among these groups. 
Traditional weak positions of females in some groups and language 
problems may add to the extent of victimization (Hagemann-White 
1981). 

The tendency for research on victimization to exclude foreign and 
ethnic minorities parallels treatment of foreigners in justice informa- 
tion systems. Partly from convenience, partly from tradition, German 
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criminology relies heavily on police and other official statistics. Police 
statistics record the citizenship of suspects but do not record character- 
istics of victims (although such information is available because victim 
characteristics such as sex, age, citizenship, and relationship to the of- 
fender are regularly entered into police computers). The disregard in 
criminology for victimization among ethnic minorities reflects the pre- 
occupation with offenders shown in police statistics. 

Noncriminal victimization and structural victimization also need to 
be taken into account (Sessar 1993). Abortion rates among ethnic mi- 
nority women in Germany exceed by far those observed among the 
German population (Bartling 1982). Estimates of accident rates among 
migrant workers are twice those among German workers (Kaiser 
1974). Additionally, migrant workers are more at risk from exploitative 
employment conditions, with employers hiring immigrants on a non- 
contractual basis that allows avoidance of social security payments and 
other social benefits. 

Empirical evaluations of the effects of policies aimed at the reduc- 
tion of discrimination and perceptions of discrimination are virtually 
nonexistent. This may be explained by a general neglect of research on 
relations between the public and police or other justice agencies. Like- 
wise, the corrections system and “prison and ethnic or foreign minori- 
ties” topics have received only surface consideration. The focus has 
been merely on the numbers or proportions of foreigners in prison 
facilities. Research on ethnic or foreign minorities and crime usually 
ends at sentencing (Kubink 1993). German prison research remains 
heavily influenced by assumptions about rehabilitation that have not 
taken ethnic variables into account but have highlighted evaluation 
problems and theoretical bases of rehabilitation. 

The debate on discrimination has been extended to the question of 
whether variables such as ethnicity or citizenship should be included 
at all in criminal justice statistics. The variable “citizenship” or “na- 
tionality” has been excluded from federal court statistics since 1984. 
With respect to police statistics, the debate is going on, but it seems 
unlikely that the variable “citizenship” will be omitted (Kerner 19944, 
suggesting that police statistics displaying information on the status of 
nationality should also include caveats concerning proper interpreta- 
tion of such data). 

Besides standard information systems, police authorities traditionally 
have maintained special files on certain groups of suspects, among 
whom the Sinti and Roma (gypsies) have been prominent. Special po- 
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lice attention to these ethnic minorities is rooted in past centuries (€.g., 
Schwencken 1822; for preoccupation with these minorities and associ- 
ated myths, see Albrecht [1994a]). Stigmas attached to gypsies from 
alleged theft of children were substantial, although nineteenth-century 
criminological literature and research never documented cases of child 
theft that could be linked to gypsies. Marginalization of Sinti and 
Roma climaxed with the systematic terror these minorities experienced 
in Nazi Germany (Kaiser 1988). After 1945, special attention to gyp- 
sies did not change significantly; police continued to maintain special 
files on the group without special reference to criminal behavior 
(Feuerhelm 1988, p. 305). This came to an end in the 1970s when po- 
litical organizations of gypsies exerted pressure, backed up by an in- 
creasingly powerful general policy of better protection of privacy and 
personal data. Instead of maintaining direct information on Sinti and 
Roma, since the 1970s general police information systems include a 
variable (with respect to suspects) of “numerous changes of the place 
of residence,” which can be assumed to be a synonym for “gypsies” 
(Feuerhelm 1988, p. 306). 


A. Research on Crime Involvement 

A “suspect” is an individual suspected by police of having committed 
a crime when enough evidence is available to pass the case to the public 
prosecutor’s office for further decision making (for a detailed discus- 
sion, see Albrecht and Teske [1992]). In 1993, 33.6 percent of persons 
suspected of crimes in Germany were foreigners (Bundeskriminalamt 
1994; including crimes in the new Bundeslander as well as all criminal 
offenses besides traffic offenses that are not covered by police statis- 
tics). If immigration offenses are omitted, the percentage drops to 26.7 
percent (for 1993). In 1953, when police statistics were published for 
the first time after the Second World War, 1.7 percent of suspects 
were foreigners. Since 1984, police statistics count suspects only once. 
Earlier, a suspect was counted separately each time there were grounds 
to pass the case to the public prosecutor. 

Offender rates of police-recorded crime among some minorities are 
two to four times that observed in society at large (H.-J. Albrecht 
1988). Some minorities have below-average offender rates, for exam- 
ple, Spanish and Portuguese (Geissler and Marissen 1990, p. 668; 
Pichler 1991, p. 16; Walter and Pitsela 1993). Figure 5 demonstrates 
the enormous differences in crime rates, expressed as the number of 
suspects per 100,000 same group population, among various foreign 
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minorities in the state of North Rhine-Westphalia in 1993. Such in- 
terethnic differences suggest that ethnicity and minority status do not 
have a uniform and consistent effect on crime rates, whether rates are 
viewed as indicators of crime involvement or of law enforcement activ- 
ities (Junger 1990). These differences suggest also that surface analyses 
that link population figures with police-recorded crime figures may 
mask underlying processes. 

The suspect rate in the Romanian population of 74,000 per 100,000 
(of the population registered with the immigration authorities) de- 
mands careful inspection. The apparent crime rate among Romanians 
could mean that nearly all Romanians living in North Rhine—West- 
phalia are engaged in some criminal activity. Virtually all of the of- 
fenses recorded by Romanians involve small property offenses (simple 
theft) and violations of immigration and asylum laws (see fig. 6). Most 
Romanians who immigrated to North Rhine-Westphalia (and other 
German states) are of Roma origin; high involvement in these offenses 
could point to distinct cultural behavior patterns and to an extremely 
marginal social position. The basis for calculating crime rates could be 
misleading and crime rates could be overestimated if significant num- 
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Fig. 6.—Offense categories of suspects, selected minorities. Notes: Violence = homi- 
cide, rape, robbery, aggravated assault. Not all offense groups are included; totals for 
groups do not equal 100. Source: Bundeskriminalamt (1994). 


bers of Romanian suspects are not resident in North Rhine—Westpha- 
lia but are part of a transient population moving through various re- 
gions. (The Roma traveling groups have been estimated to number 
about 60,000 people at the beginning of the 1990s; see Forbes and 
Mead 1992,0.39.) 

Police data also allow for a longitudinal analysis of data on crime by 
minorities. Figures 7 and 8 demonstrate different trends. In figure 7, 
North Rhine-Westphalia crime rates are presented from 1973 to 1993 
for selected foreigners coming from EC-member states. There is a 


fo») 
= 


a 
+ 


—— France 

—#- Great Britain 
—a— Greece 

—< Spain 

—* Italy 


Suspects per 1,000 Population 
w » 


N 


O-+ - + : + ' + { 
1973 1978 1983 1988 1989 1990 1991 1992 1993 


Year 
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downward trend in crime rates of British citizens over the 1980s and 
at the beginning of the 1990s, which is easily explained by the with- 
drawal of British Army forces, who had been concentrated in North 
Rhine-Westphalia since the Second World War. The trends for other 
groups reveal nothing in particular and resemble the general trend in 
North Rhine-Westphalia. Figure 8 shows crime rates among selected 
foreign groups from different parts of Europe and North Africa (Po- 
land, Turkey, Yugoslavia, Morocco). The Turkish rate of suspects cor- 
responds to those in figure 7 (though on a somewhat higher level), but 
the figures related for other national groups rose substantially in the 
second half of the 1980s. The marked increases coincide with increases 
in migration activities from Poland, Yugoslavia, and Morocco. 

Comparative analyses of different German regions show that large 
differences in offender rates can be observed among the same minority 
groups (Mansel 1986). This finding points to the need to look for in- 
teractions between crime and law enforcement variables and variables 
accounting for minority status. Research findings point to significant 
differences in the degree of crime involvement between generations of 
immigrants, with the second or third generations born or raised in the 
Federal Republic of Germany displaying considerably higher offender 
rates than did the first generations of immigrant workers (Kaiser 1974, 
p. 228; Kunz 1989, p. 390; Walter 1995, p. 194). 

The time series of foreign suspects and population rates demonstrate 
clear trends that might be interpreted as the combined effects of both 
changes in behavior patterns of second and third generations and 
changes in migration patterns (see fig. 9). In the 1960s, both rates 
tracked closely but separated during the 1970s and thereafter take 
completely different courses, with suspect rates rising much more 
steeply. Disproportionate involvement of minority members in police- 
recorded crimes are especially evident among young suspects. In 1993, 
almost half of eighteen-to-twenty-year-old suspects (46.5 percent) 
were minority members, as were 34 percent of all juvenile offenders 
and 30.7 percent of seven-to-thirteen-year-old child offenders (Bunde- 
skriminalamt 1994). 

Demographic characteristics may account for some of these in- 
creases, as foreign populations have comparatively high proportions of 
children and juveniles (see fig. 10; Walter 1995, p. 193). But crime 
rates per 100,000 of the respective population increased considerably, 
too, among young foreigners and much faster than among young Ger- 
mans. In North Rhine-Westphalia between 1984 and 1993 the crime 
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Fic. 9.—Percentages of foreigners in general population and among suspects, Ger- 
many, 1961—93. Sources: Bundeskriminalamt (1994); Statistisches Bundesamt (1995.). 


rate among young foreigners more than doubled (from 6,651 to 
13,614), while the increase among young Germans was from 4,075 to 
5,038 (Walter 1995, p. 194). Between 1984 and 1993, the crime rate 
among guest workers, or in general terms, the foreign labor force, did 
not change much, with rates ranging from 4,246 per 100,000 in 1984 
to 4,339 per 100,000 in 1993 (Bundeskriminalamt 1995, p. 124). One 
possible explanation is that first-generation immigrants experienced 
first improved living conditions, housing, and medical care, and so on, 
outweighing remaining differences between minority and majority 
groups (Kunz 1989, p. 390). 

It may be that selection took place through hiring schemes and that 
the first generations interacted mainly within the ethnic group, with 
contacts to the majority group confined to the workplace. The second 
or third generations are more likely to be conscious of relative depriva- 
tion and socioeconomic inequality and affected by conflicting expecta- 
tions presented by traditional values of minority groups and the secular 
values prevalent in modern societies. With time, interactions with ma- 
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Fic. 10.—Percentage of population under age fifteen, selected groups, Germany, 
1992. Source: Statistisches Bundesamt (1994z). 


jority members increase, and with them, the risk of conflicts. Research 
on social and economic integration of minorities reveals that the mar- 
ginal position of Turkish and other minorities with respect to income, 
general socioeconomic status, and housing conditions did not improve 
over the last decade and over different generations (Seifert 1991). Dif- 
ferences between the majority group and immigrants in average in- 
come, housing, and unemployment remain marked (Headey, Krause, 
and Habich 1990; Seifert 1991, p. 38). Housing space available for 
German respondents is approximately twice the size of space available 
for foreign respondents; furthermore, the risk of falling below the pov- 
erty line given a certain employment status and income level is signifi- 
cantly higher for foreigners. Although approximately half of eighteen- 
to-twenty-four-year-old immigrants express the desire to live perma- 
nently in Germany, the vast majority (73 percent) felt strong bonds to 
the home culture and denied a ““German identity” (Seifert 1991, p. 40). 
In addition, psychological and psychiatric research points to a range of 


psychological problems and disorders experienced by minority groups 
(Lajios 1993). 
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Fic. 11.—Citizenship of foreign suspects, Germany, 1984-93. Note: Not all groups 
are shown; totals per year equal less than 100. Source: Bundeskriminalamt (1994). 


Although most crimes committed by minorities are property crimes, 
disproportionate crime involvement is especially marked for violent of- 
fenses such as assault, rape, robbery, and homicide. Findings from a 
longitudinal study on criminal offending in a birth cohort (based on 
police information on offenses and suspects for all those born in 1970 
in the state of Baden-Wirttemberg; see Karger and Sutterer 1988) 
showed the prevalence rate for all offenses to be 29 percent in the 
eighteen-year-old birth cohort of foreign males; their German coun- 
terparts had a prevalence rate of 14 percent. For violent offenses, the 
respective prevalence rates were 7 percent and 2 percent (Karger and 
Sutterer 1990). 

The composition of various ethnic subgroups among all foreigners 
has changed significantly over time. The proportions of Turkish, Ital- 
ian, and Greek suspects, for example, have decreased dramatically over 
the last ten years, while the proportions from former Yugoslavia, Ro- 
mania, Poland, the former Soviet Union, and some African countries 
increased considerably (see fig. 11). These shifts point to a significant 
shift in immigration patterns. 

Considerable changes also occurred with respect to the immigration 
status of immigrants suspected of crimes. In the mid-1980s, one-third 
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Fic. 12.—Basis of presence in Germany, foreign suspects, 1984-93. Source: Bundes- 
kriminalamt (1994). 


of foreign suspects were guest workers; this group’s share dropped to 
18 percent in 1992. One-third of foreign suspects in 1992 were for- 
eigners seeking asylum (see fig. 12). Changes in the asylum provisions 
of the German constitution, which took effect July 1, 1993, affected 
the number of crimes committed by asylum seekers by drastically re- 
ducing the number of asylum seekers admitted into Germany. The 
number of asylum seekers suspected of crimes dropped from 225,501 
to 134,348 between 1993 and 1994. 


B. How Should Police Statistics Be Interpreted? 

Official records are never perfect indicators of behavior. Before po- 
lice records on minority overrepresentation among suspects are taken 
at face value, several questions warrant consideration. Does police-re- 
corded crime among ethnic minorities result from disproportionate 
crime involvement or from disproportionate crime control directed at 
minorities? Are minorities more likely to be arrested relative to the 
number of criminal acts they commit than are majority citizens? Are 
police crime data misleading when used for analyses of crime involve- 
ment of minorities because they do not control for relevant demo- 
graphic or other variables? 
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These questions are not easy to answer. Criminological research 
shows that police data cover only a small fraction of offenses commit- 
ted. Victimization surveys find that only a minority of victimizing 
events are reported to police. So, police crime data could easily be bi- 
ased against minorities. The strategy generally used to overcome such 
deficiencies in official data is to conduct self-report surveys on of- 
fending and victimization. But few victimization and virtually no self- 
report studies include ethnic or foreign minorities, mainly because of 
methodological problems similar to those found in intercultural and 
international comparative research (Albrecht 19890; Junger 1989). 

Attention has been devoted to whether controls of important demo- 
graphic variables can account for disproportionate crime involvement 
by minorities in police data. Some minority populations differ sharply 
from the majority in distribution of age, sex, and other variables that 
are associated strongly with officially recorded crime. 

Findings from a comparative study on foreigners’ crime using police 
and population data in Bavaria illustrate the effects of proper controls 
on levels of police-recorded crime (Steffen 1992). First, the general of- 
fender rate in the immigrant population was 5.6 times higher than the 
offender rate in the German population. Second, when “place of resi- 
dence” is controlled, and only foreigners with a permanent place of 
residence in Germany are included, the offender rate is reduced to the 
2.8 times that of the German population. Third, if immigration of- 
fenses are excluded, the offender rate is reduced further to 2.5 times 
the German rate. Fourth, if age and gender are controlled, crime 
involvement of eighteen-to-twenty-four-year-old males drops to 2.2 
times the rate of the corresponding German population (see also Ku- 
bink 1993). 

Petty offending, especially shoplifting, predominates among illegal 
immigrants, tourists, and foreigners seeking asylum (Ahlf 1993, 
p. 137). Their contribution to serious crime is negligible in quantita- 
tive terms. Rates of serious crime involvement distinguish illegals, 
tourists, and asylum seekers from the foreign resident population. 

Police statistics available in the states allow for the analyses in crime 
trends within foreign minorities. Data from the state of Hessen permit 
differentiation of at least four groups of foreign offenders who exhibit 
distinct offense patterns. 

Figures 13 and 14 show trends among Indian and Pakistani offend- 
ers. Immigration offenses and fraud and forgery are most common; 
these offenses typically relate to attempts to enter the country without 
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proper permission (the forgery is mainly in use of false documents or 
passports). Traditional crimes, especially property crimes, are rare. Af- 
ghan and Ceylonese citizens display roughly the same offense patterns. 

A second group of foreign populations is characterized by extremely 
high proportions of property and immigration offenses (figs. 15 and 16 
demonstrate the trends for Polish and Romanian suspects; similar 
trends can be observed for Bulgarian and Russian offenders). Other 
crime (especially violent crimes and drug offenses) is negligible. 

A third group of foreign offenders belong to traditional guest worker 
populations (characterized by stable and large resident populations). 
This group, represented by the Turkish offender population in figure 
17, exhibits more or less “ordinary” offense patterns comparable to 
German patterns, with a large share of property offenses and a some- 
what elevated level of violent offenses. Immigration offenses are at low 
levels. 


A fourth distinct group are nationalities with a significant share of 
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Fie. 14.— Offense types, suspects in State of Hessen from Pakistan, 1984-93. *Vio- 
lence = homicide, assault, sexual offenses, robbery. Source: Landeskriminalamt Hessen 
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drug offenders, as shown in figure 18. Several subgroups may be differ- 
entiated, with extreme examples of Senegalese and Gambian offenders 
showing up in the early 1980s in several German states and being reg- 
istered as suspects almost exclusively because of drug (and immigra- 
tion) offenses. These groups were engaged in heroin distribution in 
some metropolitan areas. In the second half of the 1980s, Senegalese 
and Gambians faded out of police statistics as police pressure on the 
drug distribution schemes became too strong and resident Senegalese 
or Gambian populations were not significant. Colombians also seem 
to belong to this extreme group, as in some periods they mainly are 
registered because of cocaine trafficking (plus immigration offenses). 

A second subgroup concerns nationalities whose share of drug of- 
fenses is high though not dominant among the general distribution of 
offenses. Moroccans, who are heavily involved in cannabis trafficking 
and distribution, are an example. There is also, however, a small resi- 
dent community of Moroccans, which contributes to a more “normal 
distribution” of offenses. 
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Fic. 15.— Offense types, suspects in State of Hessen from Poland, 1984-93. *Vio- 
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A third subgroup includes Spanish, Italians, and Turks, among 
whom drug offenses are higher than for other groups, indicating that 
groups of these nationalities are active in all types of drug offenses. 
Among Turkish drug offenders, the Kurdish minority is masked by use 
of the variable “Turkish nationality.” Kurdish groups have a large 
share of the heroin market in Germany. 

The data available on foreign minorities and police-recorded crime 
should be interpreted as displaying different trends. Opening of the 
borders after the breakdown of communist regimes in eastern Europe 
led to a sharp rise in petty property offenses mainly committed by 
tourists and asylum seekers (these are overlapping categories as tourists 
may ask for asylum during their stay). The wealth on display in depart- 
ment stores, for example, served and serves as a powerful enticement to 
shoplifting by short-term visitors from the east. Some cities in eastern 
Germany experienced a huge increase in shoplifting after the borders 
were opened. (Ahlf [1993, p. 137] suggests that a sharp increase in 
shoplifting after 1989 in cities near the former border between East 
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Fic. 16.— Offense types, suspects in State of Hessen from Romania, 1987-93. *Vio- 
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and West Germany reflects the sudden “cross-border” mobility of the 
East German population.) So, for example, the shoplifting figures in 
Berlin jumped between 1989 and 1990 from 36,000 cases to more than 
60,000 cases (Landeskriminalamt Berlin 1995). This may be under- 
stood as something like “migration crime” associated with short-term 
individual migration and illegal immigration, especially in the case of 
asylum seekers with little property and severe restrictions on legal em- 
ployment. 

Huge black markets in eastern Europe have emerged with a growing 
demand for all types of goods not produced and available in sufficient 
quantities in east European countries (e.g., cars, communication tech- 
nology). Foreign nationals are involved, although they do not belong 
to populations resident in Germany. These crimes are linked with 
black market economies. 

Finally, black markets in Germany, especially drug markets, create 
demands which are met by various ethnic and foreign groups (e.g., 
South American groups for cocaine, North and sub-Saharan Africans, 
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Fic. 17.— Offense types, suspects in State of Hessen from Turkey, 1984-93. *Vio- 
lence = homicide, assault, sexual offenses, robbery. Source: Landeskriminalamt Hessen 
(1994). 


Kurds, and Arab groups for heroin and cannabis). In black markets, as 
in legal markets, international networks require participation by resi- 
dents from other countries on both supply and demand sides. ‘Traf- 
ficking routes change because of alterations in police pressure, and 
with them changes the nationalities of offenders involved in drug traf- 
ficking and arrested in Germany. 

Interesting examples come from case studies in Frankfurt. During 
the 1980s, several African nationalities were heavily involved in heroin 
trafficking and distribution. A special task force was created focusing 
on Senegalese, Gambians, and Nigerians (Arbeitsgruppe [Task Force] 
Lagos), which led to numerous arrests of Senegalese, Gambians, and 
Nigerians for drug offenses (Kriminalabteilung Frankfurt a.M. 1990, 
p. 3). As the number of drug suspects of these nationalities decreased, 
trafficking routes and distribution networks adjusted. By the early 
1990s, the number of drug suspects from sub-Saharan Africa ap- 
proached zero. However, by the late 1980s, Algerians and Moroccans 
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Fic. 18.—Drug offenses as a percentage of all offenses in the State of Hessen, selected 
foreign suspect groups, 1984-93. Source: Landeskriminalamt Hessen (1994). 


gained a big share of the cannabis and heroin markets, which led law 
enforcement to focus on Moroccans (with a Task Force Morocco, 
Kriminalabteilung Frankfurt a.M. 1992, p. 10). 

However, resident ethnic minorities are also involved in the demand 
side of drug markets. Drug-related death rates were 2.1 per 100,000 
for the German population and 1.9 per 100,000 for the Turkish popu- 
lation, but twice as high (4.6 per 100,000) for the Italian population 
(Bundeskriminalamt 1993). Vietnamese were recruited as “guest work- 
ers” in the former German Democratic Republic and stayed in Ger- 
many after 1989. They were particularly affected by unemployment 
and became heavily involved in importation and distribution of un- 
taxed cigarettes. Otherwise, the Vietnamese population become known 
to police mostly for immigration and tax offenses, except for isolated 
gang-related acts of violence (Landeskriminalamt Berlin 1994, p. 24). 

Findings from studies based on comparative designs and on nonpo- 
lice data can be used to assess differences in crime involvement of local 
resident minority and majority populations. A small study in southern 
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Germany showed that a focus on the number of offenders rather than 
on the number of offenses is too narrow and probably misleading. No 
differences were found with respect to the annual offender rate be- 
tween the minority juveniles and young adults, mostly Turkish, Italian, 
and Yugoslavian, aged fourteen to twenty-one and the corresponding 
group of German citizens. However, taking into account the number 
of offenses committed by each offender, minority juveniles were con- 
tributing considerably less to the annual volume of offenses than were 
the Germans (Oppermann 1986). City population data and data on 
suspects and their offenses over several years were analyzed on the 
level of city quarters, on the assumption that demographic, social, eco- 
nomic, and employment characteristics of foreign and German citizens 
living in the same quarters are likely to be similar. 

A comprehensive study on crime involvement among minority and 
majority juveniles was recently completed in the Netherlands. The re- 
search relies on both self-report measures of delinquency and crime 
and official crime data and includes Moroccan, Surinamese, and Turk- 
ish juveniles and a matched group of Dutch juveniles (in relation to 
socioeconomic status etc.). The results indicate that self-report data 
are not superior to official crime data. 

Validity of self-report measures compared with official records dif- 
fered for the various ethnic groups (Junger 1989, p. 154). Validity was 
high for Dutch juveniles and Surinamese, but low for Moroccans and 
Turks. Differences in validity thus seem to be rooted in culture or reli- 
gion rather than in ethnicity (also see essays by Junger-Tas and Mar- 
tens, both in this volume). Thus self-reports are not necessarily a bet- 
ter way to estimate group differences in crime involvement. Moreover, 
as self-reports typically include nonserious delinquent and criminal be- 
havior, and official crime data cover more serious and repetitive 
crimes, it seems justified to rely on official crime data in the attempt 
to control crime rates for relevant nonethnic variables. When compar- 
ing the minority and matched Dutch juveniles using statistical con- 
trols, the differences were reduced significantly although they did not 
vanish completely (Junger 1989, p. 154). Differences were observed 
among the three minority groups, consistent with data from other 
countries demonstrating varying degrees of crime involvement among 
ethnic minorities. 

Most German self-report surveys do not include ethnic or foreign 
minorities, and those that do have generated inconsistent findings 
(G. Albrecht 1988). Evidence from surveys that included foreign juve- 
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niles is not conclusive. In the early 1980s, self-report research from 
Bremen failed to show high levels of delinquency by foreign juveniles 
but concluded that those foreign juveniles interviewed seemed remark- 
ably conformist (Schumann 1987, p. 70). A small study of self-reported 
delinquent behavior among youth in a large city in the south of Ger- 
many (Mannheim) came to similar conclusions: rates of offending be- 
havior reported by German youth matched those reported by foreign 
youth (Sutterer and Karger 1994, p. 168). However, a more recent self- 
report survey of a larger sample of German and foreign youth found 
a significantly larger proportion of foreign juveniles reporting violent 
behavior (Heitmeyer 1995, p. 399). 


IH. Explaining Crime Involvement of Ethnic Minorities 

In the 1970s and 1980s, it was suggested that cultural conflict concepts 
do not adequately explain crime activities of immigrants (Kaiser 1974, 
p. 228; Sack 1974, p. 211; Schiiler-Springorum 1983, p. 532; Kubink 
1993, p. 69; Villmow 1993, p. 44). Among first generations of immi- 
grant workers, neither the extent of crime involvement nor the types 
of crime committed were said to point to cultural conflicts. Norm con- 
flicts do not account for large proportions of immigrants’ crime be- 
cause central criminal norms (theft, assault, rape, murder) do not differ 
among different cultures or nations to such an extent that conflicting 
expectations could be produced (Kubink 1993, p. 70). Norm conflicts 
might be useful explanations for some criminal law subjects about 
which large variation may be observed internationally. Environmental 
offenses, or what might be termed “side criminal laws” (Schéch and 
Gebauer 1991, p. 56), involve behaviors, for example, where there 
might be a difference between an external (culture) conflict and an in- 
ternal (culture) conflict that might affect second- and third-generation 
immigrants, thus explaining increasing crime involvement. Socializa- 
tion theory, control theory, and anomie theory are combined with the 
intent to highlight an elevated level of social strain. 

But for most crimes, the theoretical focus has shifted to general the- 
ories of crime such as deprivation and control theories. Such theories 
emphasize social structure and problems of social integration and give 
ethnic variables marginal or indirect importance (serving, e.g., as am- 
plifier of social strain or disintegration). For immigrant populations, 
therefore, it is not specific cultural expectations that produce conflicts 
resulting in criminal offending; the very same variables account for 
crime among immigrants that explain crime in the general population. 
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Theories of deprivation predict higher levels of crime among immi- 
grants who experience unemployment, poor education, low average in- 
come, and low socioeconomic status, just as those variables predict 
crime involvement among similarly situated Germans. 

Control theory suggests that disproportionate crime involvement of 
immigrant populations occurs because of reduced opportunities to de- 
velop bonds to conventional society. Control theory may even account 
for the increase of foreign offender rates along the generation chain. 
For juveniles of the second, third, or fourth generation of immigrants, 
the development of bonds might be at serious risks due to conflicts 
arising between immigrant generations (Bielefeld 1982; Kaiser 1988, 
p. 999; Aronowitz 1989). Informal controls thus are weakened, and the 
influence of delinquent peer groups may increase (Kaiser 1988, p. 599; 
Villmow 1993, p. 45). . 

However, independent of theories of crime involvement among im- 
migrants and of the question whether differences in the crime involve- 
ment may be explained by nonethnic and nonimmigration variables, 
police-recorded crime data manifestly indicate a deep involvement of 
immigrant populations in the criminal justice system that deserves 
careful observation. A longitudinal study on police contacts of children 
and juveniles has shown that approximately 14 percent of male foreign 
juveniles had at least one contact with police by age fourteen (Karger 
and Sutterer 1988). By age eighteen, 29 percent had experienced at 
least one arrest. These findings demonstrate that encounters between 
police and immigrant populations are not exceptions but affect major 
parts of the young male immigrant population. At least in some metro- 
politan areas, contacts with the criminal justice system must be consid- 
ered normal for some immigrant populations; having no contacts with 
police in turn must be an exception or rather abnormal. This raises 
questions about the effects of such overcriminalization on norm accep- 
tance and general preventive functions of criminal law within minori- 
ties. 

In some German jurisdictions, foreign suspects account for half or 
more of all suspects (Bundeskriminalamt 1994, p. 104). In Frankfurt in 
1993, two-thirds of all suspects were foreigners. This trend is even 
more pronounced among juveniles and young adults. Almost 75 per- 
cent of eighteen-to-twenty-year-old suspects are members of foreign 
minorities in Frankfurt. This raises the question of how criminal jus- 
tice agencies devised and established to handle German offenders can 
function under such conditions. 
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IV. Biased Law Enforcement and Discrimination in the 
Justice System 

Theoretical approaches to discrimination and biased law enforcement 
must differentiate explanations for the emergence of ethnic minorities’ 
crime involvement as an eminent social problem and hypotheses con- 
cerning decision making in the administrative and criminal justice sys- 
tems. Explanations of the recognition of foreigners’ crime as a social 
problem fall into several groups. Scapegoating was a commonplace ex- 
planation during the 1970s and 1980s; social competition between dis- 
advantaged Germans was also often discussed. Administrative agencies’ 
search for “new” social problems to conquer has been suggested as has 
the potential function of the social problem of foreigners’ crime 
involvement in stabilizing political power and attracting support within 
majority groups (Kubink 1993, p. 143). 


A. Discrimination through Reporting Behavior 

It is possible that crimes by minority groups are more likely than 
crimes by Germans to be reported to the police. Unfortunately, little 
evidence is available on the influence of ethnic variables on reporting 
behavior by the public or by victims (Killias 1989, p. 17). 

Studies that included such variables as perceptions of the nationality 
or race of the offender have generated ambiguous results (Donner 
1986; Kubink 1993, p. 56). Some studies that claim evidence of overre- 
porting of ethnic minorities by the public are based on misinterpreta- 
tion of police data. For example, Donner (1986) and Kubink (1993) 
drew a sample of cases from police files of juvenile suspects in Berlin. 
Approximately 20 percent of minority suspects and 28 percent of Ger- 
man suspects were reported by the police and not by victims. From 
this they concluded that ethnic minorities are subject to more rigorous 
reporting than are Germans. However, the difference is easily ex- 
plained by the much heavier involvement of young foreigners in shop- 
lifting and fare dodging. For these types of offenses (which are re- 
ported by private police in warehouses and public transportation), the 
proportions of suspects brought to the attention of police by pri- 
vate complainants are the same for young foreigners and young Ger- 
mans. 

Minority victims of crime, however, seem to be slightly more reluc- 
tant to report an offense by an offender of the same national or ethnic 
background (Pitsela 1986, p. 340). This supports the hypotheses of un- 
derreporting of ethnic minorities’ crimes, especially since substantial 
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proportions of crimes committed by members of ethnic minorities are 
within-group crimes, for example, in the case of personal crimes (Ses- 
sar 1981). However, ethnic minority offenders seem to run a somewhat 
higher risk of being reported for shoplifting or offenses at work (Blan- 
kenburg 1973; Kaiser and Metzger-Pregizer 1986; Killias 1988). 


B. Discrimination within the Justice System 

Two dimensions of discrimination within the justice system must be 
distinguished: a subjective dimension which includes perceptions of 
discriminatory treatment, and an objective dimension consisting of 
outcomes of decisions including arrests, rates of nonprosecution, adju- 
dication rates, sentencing, and correctional decision making. 

There is some evidence that racist attitudes are present in police 
forces (Bielefeld 1982; Weschke 1985). Criminal justice staff and po- 
lice presumably do not differ much from the public at large in terms 
of attitudes and perceptions (Villmow 1990, p. 242). There is little 
objective evidence to suggest bias in making arrests or in stop and 
search activities (Staudt 1983, p. 21), although complaints are quite 
often heard about police harassment of minority juveniles (Bielefeld 
1982). 

A small German study on attitudes of German, Turkish, and Italian 
male juveniles toward police behavior found that German juveniles 
(matched to minority juveniles on socioeconomic variables) felt much 
more than the other boys that they and their neighborhoods are inten- 
sively controlled by police (Staudt 1983). A somewhat larger propor- 
tion of German boys complained about police behavior. A smaller pro- 
portion of Turkish juveniles complained about police behavior, but 
their complaints were based on the view that police discriminated 
against Turkish juveniles because they were Turkish (Bielefeld and 
Kreissl 1982, p. 161). This study suggests that differences in percep- 
tions arise from different motives imputed to police activities, rather 
than from differences in how police control minority and other youths. 
Corresponding findings are available from other European countries 
(Albrecht 1993, p. 92). 

A recent study of attitudes toward crime and criminal justice shows 
that minorities are less tolerant of crime and criminal offenders than 
are Germans. Minority respondents were more supportive of severe 
penalties and deterrence as a primary aim of sentencing and correc- 
tions (Pitsela 1986). A substantial proportion of minority respondents 
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felt that criminal courts restrict police too much in controlling crimi- 
nals and investigating crime. 

1. Police and Discrimination. German police do not make arrest de- 
cisions. When informed of a criminal event, German police investigate 
and bring it to the public prosecutor’s staff, who decide whether to 
bring the case to court or whether to initiate pretrial detention. A con- 
sensus seems to exist that minority and majority offenders face the 
same probability of being processed as a criminal suspect, given a cer- 
tain number of offenses committed. The probability of being suspected 
of a criminal offense is extremely low for most offenses, and police in- 
vestigations seem to be guided by characteristics of the offense, espe- 
cially its seriousness (Steffen 1987). It has been hypothesized that 
higher rates of suspects among ethnic minorities could be a product 
of greater hostility of ethnic minority members toward police during 
encounters (Smith, Visher, and Davidson 1984), but preliminary re- 
search based on an experimental design does not support this hypothe- 
sis. Ethnic minority suspects appear to be more cooperative than Ger- 
mans when being questioned (Vrij and Winkel 1991). Research also 
does not confirm the hypothesis that minority suspects face a higher 
risk of being charged and indicted with a criminal offense (Kubink 
1993, p. 60). 

2. Public Prosecution and Discrimination. The decisive criteria for 
bringing suspects to criminal courts are prior record, offense seri- 
ousness, and a guilty plea (Blankenburg, Sessar, and Steffen 1978). 
There is considerable evidence that minority offenders are less often 
brought to court in Germany (Villmow 1993; Reichertz 1994). It has 
been argued that dismissals are common because of the petty nature of 
many criminal acts and because a large proportion of cases involve 
weak evidence. In effect, the public prosecutor acts as a counterweight 
against a trend toward overreporting of minority offenders by police. 
Similar findings exist for rape cases (Steinhilper 1986). 

Another explanation for differences in attrition rates is that special 
problems of proof lead to higher rates of nonprosecution against for- 
eign suspects (Donk 1994, p. 38). The argument starts with an assump- 
tion of the structural “dominance” of foreign suspects (Reichertz and 
Schroer 1993) in interactions with police and public prosecutors (Donk 
1994, p. 38) because police interrogations are dependent on hints the 
suspect gives. This type of interaction is not possible when a translator 
must serve as a mediator. So far the data are inconclusive. Preliminary 
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Fic. 19.—Numbers of pretrial detainees and sentenced prisoners, foreign and Ger- 
man, North Rhine—Westphalia (January 31, 1993). Source: Drucksache (1993). 


data suggest that translators in some cases function as “deputies” to 
police officers. This undermines the “structural dominance” argu- 
ments because translators may tilt the balance back in favor of the po- 
lice. 

Recent research demonstrates that rates of adjudicated juvenile of- 
fenders are similar in the groups of foreign and German juvenile sus- 
pects when illegal immigrants, tourists, and asylum seekers are ex- 
cluded from the analysis (Sutterer and Karger 1993, p. 23). These 
findings clearly point to consistent prosecution patterns that are not 
distorted by variables such as race, ethnicity, and citizenship. The 
finding of consistency in decision making by the public prosecutor is 
not undermined by a higher rate of dismissals in cases involving tour- 
ists, illegal immigrants, and asylum seekers. As these suspects are typi- 
cally difficult to trace, dismissals can be expected more frequently. 

3. Discrimination and Pretrial Detention. Foreign suspects face a 
higher risk of pretrial detention, as figure 19, showing North Rhine- 
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Westphalia data, demonstrates. While the ratio of sentenced prisoners 
to pretrial detainees is 3.3 to 1 for German inmates, the ratio for for- 
eign inmates is 0.8 to 1. Elevated rates of pretrial detention for foreign 
suspects can be expected, however, because German law bases deten- 
tion decisions on the type and intensity of incentives for absconding. 
The key factors are the possible severity of the sentence, the nature 
and intensity of bonds to society, and where the trial will be held. Be- 
cause foreign suspects are likely to have fewer social bonds to their 
communities, the conditions of pretrial detention are more likely to be 
established against them. 

Routine decision making in the criminal justice system may account 
for higher rates of pretrial detention in general. However, regional 
particulars may account for particularly high pretrial detention rates 
for certain nationalities. 

A study of pretrial detainees in the Frankfurt region during 1992 
found that a sharp increase in pretrial detention was due to an increas- 
ing number of foreigners being held (Gebauer 1993). Moroccans ac- 
count for 0.4 percent of the population in the state of Hessen but 15 
percent of detainees. The pattern these data show may exist because 
pretrial detention keeps foreigners in secure facilities to allow for ad- 
ministrative processes relating to deportation. The high proportion of 
Moroccans serving time in detention centers might also be explained 
by other processes. 

When the research on pretrial detention was being done, Frankfurt 
police had established a special task force to crack down on Moroccan 
drug trafficking groups, which in the early 1990s had set up a large 
drug distribution network in the Frankfurt region (involving mainly 
cannabis) (Kriminalabteilung Frankfurt a.M. 1992, p. 10; 1993, p. 7). 
This task force (‘‘Arbeitsgruppe Marokko”) traced Moroccan groups 
over an extended period, monitoring movements and sell and buy op- 
erations, and busted the networks when enough evidence was available. 
The rate of pretrial detention among Moroccan drug suspects was 
high, resulting in detention of approximately 50 percent of all Moroc- 
can suspects (Kriminalabteilung Frankfurt a.M. 1993, p. 9). 

There is evidence that pretrial detention is used as a deterrent to 
discourage particular offender groups. In 1989, when Senegalese were 
involved heavily in heroin distribution in Frankfurt, virtually every 
Senegalese drug suspect was held in pretrial detention (independent of 
the amount of drugs found on him or her), which led to certain peaks 
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in the number of Senegalese being detained during certain periods (up 
to 150; see Kriminalabteilung Frankfurt a.M. 1990, p. 41). 

4. Probation and Young Foreign Offenders. ‘The activities of proba- 
tion services and juvenile court aides have been investigated. Juvenile 
court aides are assumed to influence the disposition of juvenile offend- 
ers by providing presentence reports on the offender and his or her 
social, educational, and familial background; different cultural, ethnic, 
or national backgrounds of offenders could make a difference. Social 
workers experience special problems when preparing presentence re- 
ports on foreign juveniles, which could have negative (or discrimina- 
tory) effects on the disposition. Among these are problems of under- 
standing, lack of knowledge about juvenile offenders’ cultural 
backgrounds and culturally patterned reactions by parents. This can 
lead to presentence reports that differ significantly from those pre- 
pared for majority youth (Savelsberg 1982). This finding is especially 
important because foreign youths in some metropolitan areas consti- 
tute a majority of suspects processed through the juvenile justice sys- 
tem. Foreign youths entering Germany illegally or as tourists create 
particular problems. Some of these youth are involved in criminal net- 
works involved in professional theft (Romanian, Polish, Yugoslavian, 
South American youth) and drug trafficking (South American, Leba- 
nese, Algerian, Moroccan, and Turkish youth) (Johne 1995, p. 41). 
Professional social work activities are limited to attempts to assure safe 
return to home countries (Johne 1995), as illegal foreign youth are not 
entitled to benefit from services provided by the law on Support for 
Children and Juveniles (§ 6 Kinder- und Jugendhilfegesetz; see Huber 
1995, p. 45). 

5. Foreign Offenders and Sentencing. Small effects of discrimination 
on sentencing have been found. Minority defendants run a somewhat 
higher risk to receive prison or custodial sentences and are somewhat 
less likely to receive suspended sentences or probation (Steinhilper 
1986). In general, however, ethnic and minority variables add only very 
modestly to explanations of sentencing variation (Greger 1987; Al- 
brecht 19946). This is true for adult criminal sentencing and juvenile 
dispositions (Albrecht and Pfeiffer 1979; Oppermann 1987; Geissler 
and Marissen 1990, p. 683). A slight difference in juvenile imprison- 
ment between young German offenders and young foreigners (2.4 per- 
cent vs. 3.4 percent of all offenders adjudicated and sentenced) found 
by Geissler and Marissen (1990) results mostly from sentences for drug 
trafficking. After controlling for this offense, the difference disappears. 
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Differences in dispositions are virtually nonexistent for violent and 
sexual offenses; similar results have been obtained by Oppermann 
(1987). As ethnicity is a diffuse status variable, its influence on sentenc- 
ing can be expected to be slight or nonexistent in cases where a consis- 
tent set of offense and offender related characteristics (e.g., seriousness 
of the offense, prior record), well-established sentencing tariffs (petty 
cases), or administrative convenience indicate dispositional strategies 
(Unnever and Hembroff 1988). Therefore, only an uncommon set of 
characteristics would be expected to produce effects of ethnicity or na- 
tionality on sentencing. It has been hypothesized that the relatively 
small effects of ethnic variables on sentencing outcomes might be be- 
cause serious personal crimes committed by minority offenders gener- 
ally involve minority victims, too, and that effects might be larger for 
crimes involving minority offenders and majority victims. This ques- 
tion has not as yet been adequately addressed. 

Superior courts have considered whether ethnicity and status as a 
foreigner may legitimately be used to justify harsher penalties for mi- 
nority offenders. Criminal courts sometimes suggest that such status 
variables are indicators of needs for more severe punishment. The Su- 
preme Court has stressed that these status variables cannot justify in- 
creases in sentence severity as the constitution precludes differential 
treatment based on citizenship or ethnicity (Bundesgerichtshof [BGH] 
Beschluss [Supreme Court decision], November 29, 1990, 1 Strafrecht 
[criminal law] 618/90). The Supreme Court regularly sets aside ver- 
dicts that seem to be influenced by the opinion that asylum seekers or 
other foreigners have special obligations to comply with the laws of 
the country providing shelter (Bundesgerichtshof 1987, p. 20; Bunde- 
sgerichtshof 1991, p. 557; BGH Beschluss, January 28, 1992, 4 Stra- 
frecht [criminal law] 99/92; Oberlandesgericht Bremen 1994, p. 130). 

The argument has been made that German sentences should match 
the sanctions in countries from which foreign offenders come 
(Schroeder 1983; Grundmann 1985). The argument is that minority 
offenders might consider sentencing in Germany as lenient because of 
harsher sentencing strategies in their home country and thereby see 
Germany as a less dangerous place in which to commit crimes (Nes- 
tler-Tremel 1986). Although such considerations are not supported in 
criminal court practice, the Supreme Court has accepted that a need 
for deterrence may be established in cases of sharp increases in violent 
acts associated with interethnic or national conflicts (BGH Beschluss, 
November 29, 1990, 1 Strafrecht [criminal law] 618/90) or if drug traf- 
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fickers relocate their business because of milder penalties meted out in 
Germany (BGH 1982, p. 112; Wolfslast 1982). 

Superior courts have ruled also that ethnicity or status as a foreigner 
may be a legitimate reason to mitigate punishment as some minority 
offenders might be especially vulnerable to criminal penalties (Bunde- 
sgerichtshof 1992, p. 106; other legal problems related to ethnicity in- 
volve differences in values and social norms raised in the defense of 
ignorance of the law as to the prohibited nature and characteristics es- 
tablishing first-degree murder; see, e.g., BGH 1994, p. 430). The bur- 
den of criminal penalties on some foreign offenders may be different 
from Germans’ because of further formal and informal consequences 
criminal convictions are likely to engender. 

Claims of discriminatory treatment of foreign victims of crime (es- 
pecially when victimized by majority members) were heard after the 
first criminal trials for bias-motivated violence against foreigners. For 
example, the question has been considered whether an intent to com- 
mit murder must be established in the case of juvenile or young adult 
arsonists who preyed on homes of refugees or asylum seekers (BGH 
1994, p. 654; Frommel 1994) and whether an intent to commit murder 
was established in the case of an attack of a home for refugees by 
means of Molotov cocktails. 

Any assessment of discrimination in prosecution and sentencing 
must take overall trends in sanctions into account. There has in recent 
decades been a considerable reduction of intensity of sanctions and es- 
pecially a significant reduction in the use of imprisonment. With this 
general reduction in sentencing severity has come a dramatic reduction 
in the variation of punishment. This can be seen by looking at the dis- 
tribution of criminal penalties in the Federal Republic of Germany. In 
Germany in the 1990s, only 2 percent of all criminal sentences exceed 
two year’s imprisonment. Within the remaining variation, offense seri- 
ousness is decisive for the choice between tariffs that have been devel- 
oped for both petty and more serious crimes (Albrecht 19944). Dis- 
crimination, should it occur, may not be traceable through quantitative 
approaches because of the minor differences between sentences now 
imposed. 

Another trend in criminal justice that undermines hypotheses about 
discriminatory treatment concerns simplification and streamlining of 
criminal procedures. The first important change occurred very early 
in the 1960s when section 153 of the German Procedural Code was 
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introduced providing that the public prosecutor may dismiss a case if 
the guilt of the suspect is slight. In 1975, the discretionary powers of 
the public prosecutor were extended considerably. Section 153a of the 
German Procedural Code went into force and empowered the public 
prosecutor to dismiss cases of minor guilt (felonies excluded) if the of- 
fender complied with certain conditions determined by the public 
prosecutor. A simplified procedure may be initiated which consists 
only of written proceedings. If the public prosecutor concludes that the 
case is not complicated in terms of proving guilt and that a fine is a 
sufficient punishment, a penal order may be suggested to the judge in 
which, besides the indictment, the public prosecutor proposes a fine 
(according to the day-fine system). If the court agrees, a penal order is 
mailed to the suspect, who may appeal it within two weeks. If an appeal 
is filed, ordinary proceedings take place. 

Thirty percent of ordinary crimes which could be brought to the 
court (approximately 1.3 million cases per year) are dismissed (half by 
way of fulfillment of conditions imposed by the public prosecutor), an- 
other 40 percent are dealt with in simplified procedures, and the final 
30 percent receive a full trial. These data demonstrate that most of- 
fenders do not go through a full-blown criminal procedure but are 
dealt by a simplified procedure that might be called “administrative 
dispositions.” 

Reunification brought with it the need to establish the rule of law 
in eastern Germany. In March 1993, after a short but hot debate, new 
laws took effect to address economic needs associated with reunifica- 
tion (Gesetz zur Entlastung der Rechtspflege [Law on reducing the 
burden of the justice system], January 11, 1993, Bundesgesetzblatt 
[Federal Law Reporter] I, p. 50; Bottcher and Mayer 1993). The goal 
was to streamline procedures throughout the country to reduce costs. 
Two features are of particular interest. First, the power of public pros- 
ecutors to dismiss cases was extended dramatically. Now, the public 
prosecutor may dismiss a case if the offender’s guilt does not require 
a criminal penalty. Second, the procedural option of simplified proce- 
dures was greatly expanded. The prosecutor may propose in a simpli- 
fied procedure a suspended sentence of imprisonment of up to one 
year if the offender had counsel during the procedure. As only 6 per- 
cent of all sentences ordered by German courts involve prison sen- 
tences more than one year, in theory a full trial could be restricted to 
a small fraction of criminal cases. 
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C. Immigration Authorities and the Foreign Offender 

A foreign offender who has been convicted and sentenced may be 
expelled and deported (Otte 1994). The recently amended immigra- 
tion law (Auslindergesetz) differentiates among the different groups of 
foreigners who have been mentioned above (EC, non-EC countries, 
etc.). The German constitution and the European Convention on Hu- 
man Rights occasion further differentiation (Otte 1994, p. 73; see also 
Gusy 1993). Prison sentences are among the most important legal 
grounds justifying or requiring deportation. Decision making within 
those administrative bodies implementing immigration laws is of para- 
mount importance when an immigrant minority offender is an “alien.” 
Deportation and expulsion statutes grant large discretionary powers; 
research has demonstrated large variations in the criteria adopted in 
administrative decision making and in decision outcomes (Otte 1994, 
p. 68; with a summary of the debate on whether a sentence of juvenile 
imprisonment can justify deportation). There has been little research 
on the role of immigration authorities reacting to crimes by immi- 
grants, despite the links between criminal justice and immigration au- 
thorities in framing policies toward immigrant groups. Criminal justice 
objectives are relevant to immigration policies because it is widely ac- 
cepted that general deterrence is a legitimate aim of deportation. 

Data from Baden-Wiirttemberg show that 2-3 percent of foreign 
minority offenders found guilty and sentenced in the early 1990s (see 
fig. 20) were deported, with an upward trend since 1992. Detailed in- 
formation is available on decisions made by immigration authorities for 
foreign offenders released from youth correctional facilities in Baden- 
Wiirttemberg. Of those released during 1993, 25 percent were de- 
ported immediately, another 25 percent were ordered to leave German 
territory, and one-fifth were cautioned by immigration authorities. 
The administrative procedure was not yet finished for 15 percent and 
no administrative action was taken for the last 15 percent. 


D. The Correctional System and Foreign Prisoners 

There has been little research on minority offenders in adult and 
juvenile corrections. Pragmatic approaches have been developed for 
integration of minority juvenile offenders into the correctional system. 
For example, multiethnic social training courses have been developed 
and implemented in some jurisdictions (Institut fiir Sozialarbeit und 
Sozialpadagogik 1992). The capacity, however, of the prison system to 
cope with the ethnic diversity of foreign prisoners seems limited. 
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Fic. 20.—Foreign offenders sentenced and expelled, Baden-Wiirttemberg, 1982-93. 
Note: Expelled because of criminal offenses. Sources: Ministry of the Interior, Baden- 
Wiirttemberg, unpublished data; Statistisches Landesamt (1994). 


Moreover, the character of a prison regime for foreign prisoners who 
are likely to be expelled after completing their sentences must be dif- 
ferent from regimes for other prisoners. The goals of integration and 
provision of support and programs within the prison to foster reinte- 
gration into German society are not appropriate policies and invest- 
ments for prisoners who will be deported into a foreign environment 
with which the prison system has no links (Miiller-Dietz 1993, p. 26). 

Treatment of immigrant offenders in the correctional system has re- 
ceived comparatively little attention. The proportion of immigrant 
prisoners rose considerably in the last decade and amounts to a fourth 
of the prison population (including pretrial detainees and sentenced 
prisoners, youth and adult prisoners). There are significant differences 
in imprisonment rates among foreign minorities. Substantial differ- 
ences also exist in subcategories of imprisonment. The most striking is 
in pretrial detention. As figure 21 shows, the number of foreigners de- 
tained in North Rhine-Westphalia before trial constitutes nearly half 
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Fic. 21.—Foreign percentages, among pretrial detainees, sentenced adults, sentenced 
juveniles, North Rhine-Westphalia, 1989-94. *Sentenced juveniles = up to the age of 
21. Source: Drucksache (1993). 


of the pretrial detention population. This patterns exists in other Ger- 
man states; for example, in Hessen 69 percent of pretrial detainees are 
of foreign origin. In juvenile pretrial detention, the proportion of for- 
eigners is even more pronounced. Foreign youth made up 57 percent 
in Hessian youth correctional facilities in 1994 (Hessian Ministry of 
Justice, unpublished prison data as of March 31, 1994). In Niedersach- 
sen and Berlin, the proportion of foreign pretrial detainees rose to ap- 
proximately two-thirds in 1992 (Schiitze 1993; Abgeordnetenhaus Ber- 
lin 1993). There was also a sharp increase in the number of foreigners 
serving sentences of youth imprisonment, which corresponds with the 
rising rate of foreign juveniles and young adults in police statistics. 

As figure 21 shows, the proportion of sentenced foreigners in the 
adult system has risen, approaching 15 percent of adult sentenced pris- 
oners in North Rhine-Westphalia; in Hessen, 30 percent of sentenced 
prisoners are foreigners. 


Detention of foreigners awaiting deportation has increased consid- 
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Fic. 22.—Foreign prisoners, by nature of confinement, North Rhine-Westphalia 
(January 31, 1994). N = 5,689. Source: Ministry of Justice, unpublished prison data. 


erably. Figure 22 shows that every sixth foreigner in prisons in North 
Rhine-Westphalia on January 31, 1994, was awaiting deportation and 
was not serving time because of criminal offending. 

Data from North Rhine-Westphalia and other states allow calcula- 
tion of prisoner ratios for foreign minorities. Figures 23 and 24 dem- 
onstrate dramatic variation in rates of imprisonment per 100,000 same- 
group population that correspond with variations in participation in 
migration, illegal immigration, and different types of crimes. Regional 
particulars are evident in figure 24, with consistent imprisonment rates 
evident only for large resident foreign populations, for example, 
Greeks and Turks. 

Figure 25 shows the ratio of arrests to imprisonment in 1993 for 
various nationality groups. For most groups, there are twelve to sixteen 
people arrested for each person imprisoned. Exceptions are British, 
Greeks, Yugoslavians, Polish, and Romanians, for whom larger num- 
bers of trivial offenses, or in the case of Britons, diversion to another 
jurisdiction, explain the difference. 

Imprisonment trends show that rates of imprisonment are decreas- 
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Fic. 23.—Prisoners per 100,000 population, various groups, North Rhine—Westpha- 
lia, 1993. Source: Ministry of Justice, unpublished prison data. 


ing for German offenders, a well-established phenomenon that origi- 
nated at the end of the sixties. The increase in the number of prisoners 
at large is solely due to increased numbers of foreign minorities. This 
can be demonstrated by Hessian prison statistics in figure 26. 

Drug offenders are a major reason for the sharp increase in foreign 
offenders since the late 1980s. Prison data from Hamburg (fig. 27) 
show that drug offenses substantially account for the increase in for- 
eign prisoners during the 1980s and 1990s. Property offenses add also 
considerably to imprisonment rates. 

Criminological research on immigrant populations and their treat- 
ment in the correctional system is virtually nonexistent. A study of 
some characteristics of prison regimes revealed that some minorities 
experience a different kind of prison regime from that experienced by 
German inmates (fig. 28). Foreign prisoners participate less in fur- 
lough programs and prison leave programs (Albrecht 19894; Janetzky 
1993, p. 114). 

Differential treatment emerges among foreign prisoners. Extreme 
isolation can be observed in a group of South American prisoners, who 
because of drug trafficking (acting as couriers) received long prison 
sentences. ‘They have no substantial group of countrymen outside the 
prison. 
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Fic. 24.—Prisoners per 100,000 population, various groups in five German jurisdic- 
tions. Source: Ministries of Justice (Hessen, North Rhine-Westphalia, Schleswig-Hol- 
stein, Berlin, Rheinland-Pfalz), unpublished data. 


Foreign offenders pose particular problems within prisons, including 
equal treatment in terms of access to television, newspapers, and books 
(Janetzky 1993, p. 112; Schiitze 1993). Reports on interethnic and in- 
traethnic conflicts between various groups (e.g., from former Yugosla- 
via or from Turkey) expose a need for reliable information on such 


STS RE EST R28 9 SI RT IRE TSE SEES * 
{ 

“ous +1 SRR RU ee TG TE 
| RE SS BES OW OS NEE TS ELT 
+ SS RE RISC RUTTER IRIS = 
ons Oe a Re EDR IED, 

Re ee 
eR 
ae ae enna 
ESA meme: 
Netherlands 15 
Lebanon a 1 4 
Morocco as 2 
+ 


10 20 30 : 40 50 
Number of Suspects for One Prisoner 


o 


Fic. 25.—Ratios of suspects to prisoners in North Rhine-Westphalia, selected 
groups, 1993. Sources: Landeskriminalamt Diisseldorf (1994); Ministry of Justice, un- 
published prison data. 
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Baden-Wiirttemberg Youth Correctional System, 1990-94. Source: Justizvollzugsanstalt 
Adelsheim (1995). 


conflicts if risks of violence within prison facilities are to be reduced 
(Janetzky 1993, p. 116). 

Foreign nationals sentenced to imprisonment can be released on pa- 
role after serving half of the prison sentence under section 456a of the 
German Procedural Code if deportation takes place immediately after 
release. Otherwise, parole may be granted after two-thirds of the 
prison term has been served. Drug couriers are usually paroled and de- 
ported to their home countries three to four months before completing 
two-thirds of their prison sentences (Kraushaar 1992). There has been 
reluctance by parole authorities to reduce prison sentences to half, al- 
though some state governments have recently expressed interest in cut- 
ting down the time foreign offenders spend in prison to save money. 
This may explain why average times served by young German and 
young foreign offenders differ significantly. Information from Baden- 
Wiirttemberg (see fig. 29) reveals that young foreign inmates serve less 
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than half of the original prison sentence while German inmates serve 
approximately 60 percent. 


V. Summary and Conclusions 
Germany has become a more heterogeneous country, and that trend 
will continue. German research on ethnic disparities in crime and sys- 
tem processing is likely to increase in the 1990s. This section summa- 
rizes major findings of research to date, identifies major policy implica- 
tions, and suggests promising steps for the future. 


A. Summary of Results 

1. German research on involvement of minorities in crime and crim- 
inal justice has emphasized criminology. Data for criminological re- 
search on ethnic and foreign minorities derive mostly from the police 
and to a lesser extent other justice information systems. Survey re- 
search has been neglected. 

2. Research has also been limited conceptually. Research has been 
based almost exclusively on the overbroad category “foreign national,” 
which does not accord with more useful concepts such as visible, eth- 
nic, or national minority. 

3. Research on foreign minorities, crime, and justice is affected by 
political and ideological potential for conflicts that are inherent to the 
topic. 

4. When proper controls are introduced into research designs and 
data analyses, offending is not more widespread among resident ethnic 
and foreign minorities (as distinguished from nonresidents such as 
tourists, illegal immigrants, and asylum seekers) than it is among com- 
parable national groups. 

5. Ethnic and foreign minorities do not create exceptional crime 
problems or pose special dangers for safety in society. Crime among 
ethnic minorities reflects social and economic marginalization and 
structural problems in societies. In general, ethnic segmentation in 
German society takes place with foreign minorities predominantly 
placed in lower segments, that is, the working class. 

6. Besides resident foreign minorities, many with a history as “guest 
workers,” other ethnic and foreign groups have to be distinguished. 
Traditional migrating groups like “gypsies,” which have experienced 
an extended history of discrimination and pogroms, are in a unique 
position; “deviant” lifestyles expose them to conflicts and create a set- 
ting in which petty theft and immigration offenses are relatively com- 
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mon. Another distinct group of minority offenders are short-term mi- 
grants involved mainly with petty theft. Black market participation 
in Germany creates another group of foreign or ethnic offenders who 
are involved in organizing importation and supply of illicit drugs or 
vices. 

7. Explanations of crime among ethnic minorities should rely on the 
same kinds of variables that are used to explain crime generally. There 
is no evidence that—in themselves—variables referring to ethnicity or 
nationality are useful and meaningful in etiological research. 

8. A sharp distinction must be made between resident minority pop- 
ulations and migrating groups or black market participants. The last 
two categories should not be analyzed from a minority perspective in 
relation to migration (and push-and-pull factors affecting migration 
and offending patterns) or economic considerations. Police and judicial 
information systems do not provide adequate data to study these phe- 
nomena. 

9. There is little evidence of biased treatment at the front end of the 
criminal process even though differential treatment can be observed in 
prison regimes. A tentative explanation might be that routinized deci- 
sion making and powerful trends toward simplification and streamlin- 
ing of criminal justice have drastically reduced the number of variables 
considered in sentencing. 

10. Discriminatory treatment occurs also in use of offensive lan- 
guage or harassing behavior that may not affect the actual outcomes 
but nevertheless may be destructive of relations between minorities 
and justice agencies. 

11. Imprisonment rates among foreign minorities have increased 
dramatically in the last decade. Drug policies are a major explanation. 

12. For many members of foreign minorities in Germany, criminal 
justice system encounters include a risk of expulsion and deportation. 
This type of reaction should be used only in cases of the most serious 
crimes or chronic offending. 


B. Policy Implications 

1. Basic remedies for problems of ethnic minorities and criminal jus- 
tice can be derived from theories outlined earlier. This means that op- 
portunities to overcome deprivation and to develop bonds to conven- 
tional society must be provided. As many Western societies have not 
been successful at doing that for long-term resident marginal groups, 
which grew considerably in size in recent years, the chances that the 
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structural conditions shaping minority offending will soon be remedied 
are perhaps not promising. 

2. Better relations between minorities and police and justice agencies 
should be promoted by means of training and education programs. 
However, it should be noted that neither police nor other justice per- 
sonnel can be made responsible for race relations problems or ethnic 
group relations in general. Training of criminal justice professionals 
alone cannot resolve these pervasive social problems. 

3. The percentages of foreigners in groups of suspects, detendants, 
and prisoners in metropolitan areas are so large today that police, jus- 
tice, and prison staff regularly encounter problems different from those 
usually presented by the traditional German clientele. The criminal 
justice system must adjust. 

4. Proposals have been made to expand recruitment of police and 
other justice staff from Turkish or other minorities. Such policies are 
justified on the ground of providing equal employment opportunities 
but are unlikely to overcome deeper problems in relations between 
majority society and minority groups. 


C. Future Research 

1. Research on victimization among ethnic minorities should be ex- 
panded. Victimization rates are higher in these groups, and the effects 
of victimization are reinforced by marginal positions that hinder ade- 
quate access to relevant institutions. Trafficking in women and chil- 
dren presents special challenges. 

2. Victimization research should address both intraethnic and inter- 
ethnic victimization. Interethnic victimization and offending (includ- 
ing hate violence) should be given priority. 

3. Attention should be paid to participation of ethnic minorities in 
black markets, traditional crime, and the vice industry. Ethnographic 
research is needed to study the mechanisms that link particular minori- 
ties to particular black markets or vice industries. Research should in- 
vestigate integration processes that link national black markets and 
subcultures in eastern and western Europe. 

4. Research on foreign minorities and criminal justice in Germany 
is limited and piecemeal. Systematic and continuing data collection is 
needed to identify points in the criminal justice process at which mi- 
nority-related problems occur. 

5. Research should be carried out on why majorities in societies are 
interested in the crime-proneness issue and why belief patterns associ- 
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ating “foreigners” and ethnic differences with, danger and social unrest 
are so powerful. 

6. Independent of issues of crime involvement by foreign minorities 
and discrimination against them, the finding that foreigners are in- 
volved in substantial proportions of cases on all levels of the criminal 
justice system reveals a need to study the general performance of jus- 
tice and correctional agencies under such conditions. 
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ABSTRACT 


The main ethnic minorities in Britain arise from postcolonial migrations 
from the West Indies and the Indian subcontinent. South Asians adopted 
survival strategies based on the family, religion, and ethnic community, 
whereas Afro-Caribbeans initially adopted more outgoing and integrative 
strategies. Both groups have been subject to similar levels of racial 
discrimination in the fields of employment and housing. The rate of 
imprisonment of black people is currently seven times that of whites or 
South Asians. The theory that this disparity is mostly caused by 
cumulative bias at the various stages of law enforcement and criminal 
process is implausible in the light of the fragmentary evidence available. 
There is evidence that law enforcement targets black people, that certain 
stages of criminal process are biased against them, and that apparently 
neutral criteria used by the criminal justice system work to their 
disadvantage; but these effects are small compared with the disparity in 
rates of imprisonment. Despite conflicting evidence from a major self- 
report study, it is likely that the actual offending rate is substantially 
higher among black people than among other groups. 


The starting point for this volume is that in many different countries 
certain specific ethnic or racial groups are far more often caught in the 
net of criminal justice than others. It is striking that the particular eth- 
nic groups having elevated rates of official offending can be completely 
different from one country to another. In England and Wales, it is 
black people, whose families originally came from the Caribbean from 
the late 1940s onward, who are particularly likely to be criminalized. 
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Is this because the criminal justice system’ treats black people un- 
fairly, or because black people are more likely than others to offend? 
Since there is a strong incentive for various actors to invest heavily in 
one or other of these explanations, the issue has become highly con- 
tentious. In seeking to address the question in a serious way, we come 
up against difficult conceptual issues, as well as a deficit of useful infor- 
mation. 

The central conceptual problem is to decide what constitutes fair- 
ness in this context. It would clearly be unfair for a police officer to 
stop and search someone because he was black or for a court to give 
someone a stiffer sentence for the same reason. That would be to use 
race or ethnic group as a criterion for decision making, to the detri- 
ment of an ethnic minority. It would be akin to direct discrimination 
against a black person applying for a job or seeking to rent accommo- 
dation, which has been unlawful in Britain under the Race Relations 
Acts since 1968. However, the difficult problems concern decision 
making that is apparently blind to race or ethnicity, but in practice 
tends to work to the disadvantage of black people. For example, black 
suspects may tend to be held in custody before trial (rather than 
granted bail) because they are judged to have an unstable family back- 
ground, and convicted black offenders may tend to be given longer 
sentences because they have pleaded not guilty. There is no widely 
agreed method for deciding which criteria, among those having an un- 
even effect on different ethnic groups, are nevertheless legitimate. 

There should be a way of settling the question, because the law, at 
least in its rhetoric, seeks to impose a universal framework which, 
among other things, determines what behavior is lawful and what 
criminal. Whenever we ask the question whether crime rates vary be- 
tween ethnic groups, we are appealing to a universal framework of this 
kind. The model works best in a homogeneous society. It tends to 
break down to the extent that there are diverse groups that differ in 
their perceptions and definitions of deviance, in the methods they use 
to control it, and in their readiness to appeal to the formal legal process 
or where decision making rules or enforcement methods have an un- 
even effect on these diverse groups. 

Especially in the case of the postcolonial countries, a further dimen- 
sion of the problem is the close connection between the law and the 
concept of the nation. The majority group has a unique connection 
with the moral, religious, and cultural tradition that shaped the legal 
system. At the same time, adherence to the law “symbolizes the imag- 


England and Wales 103 


ined community of the nation and expresses the fundamental unity and 
equality of its citizens” (Gilroy 1987, p. 74). Yet neither the law nor 
the corresponding sense of identity grew out of a tradition that in- 
cluded the present ethnic minorities. It may be argued, therefore, that 
the rules and processes according to which they are judged to be crimi- 
nal spring from a tradition which, far from being universal, belongs 
exclusively to the dominant group. 

Against this, it may be said that the rule of law is part of the enter- 
prise of nation building. The project, which will never be finally ac- 
complished, is to establish the law as a universal framework that is 
equally the property of all citizens. One objective of this essay is to 
assess how far this has yet been accomplished, at least in the case of 
ethnic minorities. 

From a review of the fragmentary evidence available, a further ob- 
jective is to judge how far the elevated official offending rate of black 
people is a consequence of bias, impartial application of rules or crite- 
ria that work to the disadvantage of black people, or an elevated actual 
rate of offending. If the effects of apparently neutral criteria turn out 
to be an important part of the explanation, then deciding which of 
these criteria are justifiable becomes a central issue. Some of the prob- 
lems that arise in trying to resolve this issue are discussed. Finally, the 
essay rehearses some possible explanations of an elevated rate of actual 
offending among black people. Although the evidence for England and 
Wales is too thin at present to rule out any of these theories, it is 
enough to make some of them seem more plausible than others. 

The essay is organized as follows. Section I considers the conceptual 
issues that arise when analyzing why rates of criminalization vary be- 
tween ethnic or racial groups. Section II provides a minimum of back- 
ground information about ethnic minorities in Britain to support the 
later account of their interactions with the criminal justice system. Sec- 
tion III summarizes what is known about rates of victimization among 
different ethnic groups, and the service that ethnic minorities as vic- 
tims of crime receive from the police. It also focuses on racially moti- 
vated crime and harassment, which is an important part of the context 
of relations between the police and ethnic minorities in Britain. Sec- 
tion IV, which considers ethnic minorities as suspects and offenders, 
first looks at their presence in the prison population, then analyses 
each step in the criminal justice process. Section V sets out the main 
conclusions, rehearses possible explanations, and identifies the main 
questions for future research. 
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I. Conceptual Issues . 

The central question to be addressed is how close the criminal justice 
system comes to constituting a universal framework within which all 
ethnic groups are treated equally. There is room for considerable dis- 
cussion about what is meant by equal treatment in this context. It cer- 
tainly cannot mean that everyone should be treated the same. Obvi- 
ously, the guilty, and not the innocent, should be punished, and people 
should be punished more or less severely depending on the seriousness 
of the offense. Slightly less obviously, someone with a long record of 
past offending should be punished more severely than someone con- 
victed for the first time. Possibly, although this is more controversial, 
a person with a stable family life and a steady job should be given a 
community-based sanction whereas a person without those supports 
should be sent to prison. In other words, treating people equally must 
mean that people in like circumstances and categories in relevant re- 
spects should be treated equally. 

It is common ground that race or ethnic group is not a relevant or 
legitimate criterion here. Beyond that, however, there is wide room for 
discussion as to what do count as relevant and legitimate criteria. In 
the present context, the important question is how far, if at all, the 
effect on different ethnic groups should be taken into account in decid- 
ing which are the relevant and legitimate criteria. At one extreme there 
is the view that equal treatment means the impartial application of ex- 
isting rules and principles regardless of their effect on different ethnic 
groups. On that view, differential effect is not relevant. If, for example, 
more black than white people are committed to prison because more 
black people are judged to lack a stable family or a steady job, that does 
not constitute unequal treatment. At the other extreme, there is the 
view put forward, for example, by Hudson (1993) that any policies, 
rules, or procedures that have the effect of punishing a higher propor- 
tion of one ethnic group than another are unjust and that law and pol- 
icy should be adjusted so as to achieve equal outcomes (say, in terms 
of proportion imprisoned) for different ethnic groups and also for dif- 
ferent social classes. 

It is difficult to defend either of these extreme views. Ensuring that 
equal proportions of different social groups are punished has never 
been seen as an objective of the criminal justice system and does not 
seem a valid interpretation of the ideal of equality before the law. It is 
deeply ingrained in our tradition that the verdict in individual cases 
depends on the evidence, whereas the sentence depends on the seri- 
ousness of the offense and the previous record of the offender. What 
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is meant to determine the pattern of law enforcement by the police 
and other official agencies is much more open to doubt, but few would 
accept the idea that either enforcement or the decisions of the courts 
should have the primary aim of achieving equality of outcome for dif- 
ferent social groups. That would imply unequal treatment of individu- 
als, and it would mean that an increase in the rate of offending among 
any social group would be accompanied by a decline in the proportion 
of offenders within that group who were penalized. 

However, the view that equal treatment means impartial application 
of existing rules and criteria regardless of any uneven effect on differ- 
ent ethnic groups seems equally questionable. It is possible that some 
of these rules or criteria may work to the disadvantage of a particular 
ethnic group, yet could be changed without the sacrifice of any funda- 
mental principle or objective. For example, many police forces will not 
caution juveniles (instead of setting in train a prosecution) if they are 
known to have committed two or more previous offenses. In an area 
where police law enforcement tends to target black youths (e.g., there 
are many drugs raids on Reggae clubs) a rule of this kind works to the 
disadvantage of black people and, arguably, amounts to treating them 
unequally. The rule could be relaxed without sacrificing any funda- 
mental principle or objective: after all, police cautions are already 
given to juveniles who are known to have committed previous of- 
fenses, and it may be argued that the objective of crime control will be 
better served by diversion of juveniles than by stigmatizing them as 
criminals. 

This analysis suggests that equality of treatment within the criminal 
justice system cannot be interpreted as equality of outcome (say, the 
same proportion of different ethnic groups committed to prison). Nor 
can it be interpreted as merely the neutral application of existing rules 
and criteria, whatever their effect. Instead, it is necessary to adopt an 
intermediate position. The legitimacy and suitability of existing rules 
and criteria must be critically reviewed in the light of their effect on 
different ethnic groups. 

These two polar views about what constitutes equal treatment are 
similar to the two opposing models of justice implied in discussion of 
antidiscrimination law. McCrudden, Smith, and Brown (1991) describe 
them as the individual justice model and the group justice model of legisla- 
tion against race and sex discrimination. On the individual justice model, 


It is argued that the aim of the legislation is to secure the 
reduction of discrimination by eliminating from decisional 
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processes illegitimate considerations based on race which have 
harmful consequences for individuals. The model concentrates on 
cleansing the process of decision making, and is not concerned 
with the result except as an indicator of a flawed process. It is also 
heavily individualistic in its orientation: it concentrates on securing 
fairness for the individual. It does not appear to depend on a 
recognition of social classes or groups. It is also generally 
expressed in universal and symmetrical terms: blacks and whites 
are equally protected. 


On the group justice model, by contrast, 


The basic aim is the improvement of the relative economic 
position of blacks, whether to redress past subordination and 
discrimination, or out of concern for distributive justice at the 
present time. . .. The model depends on the recognition of social 
classes or groups. It is often expressed in asymmetrical terms as 
focusing on the betterment of blacks in particular and is less 
concerned with protection for whites. (McCrudden, Smith, and 
Brown 1991, pp. 5-6) 


The aims of these polar models of antidiscrimination legislation con- 
flict in important ways, and the actual legislation represents a compro- 
mise between them. The main element of the group justice model in- 
corporated within the Race Relations Act 1976 and the Sex 
Discrimination Act 1975 is the concept of indirect discrimination: the 
use of a condition or requirement which is such that a considerably 
smaller proportion of one than of another group can comply with it, 
which is to the other’s detriment, and where the person using the con- 
dition or requirement cannot show it to be justified. The concept of 
indirect discrimination belongs within the group justice model to the 
extent that it is concerned with the outcomes for groups resulting from 
the application of some rule or principle. However, conflict with the 
individual justice model is minimized by the qualification that criteria 
working to the disadvantage of a particular ethnic group may always 
be used as long as they can be justified. The statute did not enlarge on 
what would constitute a justification. In many cases, the condition or 
requirement is presented as a test of performance or ability. For exam- 
ple, where job applicants are required to take an aptitude test on which 
members of an ethnic minority tend to score lower than whites, the 
point at issue is whether the test is a valid and appropriate measure of 
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performance in the job: if it is, then its use is justifiable (and nondis- 
criminatory) even though it works to the disadvantage of the ethnic 
minority. 

However, the test of justifiability is not always so clear-cut. For ex- 
ample, until the 1970s, some local authorities in England required that 
people should have lived for five or sometimes ten years in the locality 
before becoming eligible for tenancies in public housing (this was 
known as a residence qualification). This worked to the disadvantage 
of incomers, including members of ethnic minority groups, who at that 
time were mostly recent immigrants (Smith 1977). Although there was 
no decisive court case, it was successfully argued that this practice was 
indirectly discriminatory, and local authorities were persuaded to 
abandon it. The argument in favor of residence qualifications was that 
public housing was intended to benefit local people who had paid local 
taxes for a period. The arguments against them were that whereas pub- 
lic housing was intended to help the disadvantaged, incomers tended 
to be among the most disadvantaged, and that it was public policy to 
encourage rather than hinder mobility in response to labor market 
pressures. From the statute it was not clear how the courts would re- 
solve the conflict between these arguments. Thus, what is meant by a 
justifiable condition or requirement has still not become entirely clear. 
Even though it has been tacitly accepted that residential qualifications 
are probably not justifiable, it is not clear why. 

At present the decisions at certain key stages of the criminal justice 
process do not fall within the provisions of the antidiscrimination leg- 
islation, although there have been calls for this to be changed (Com- 
mission for Racial Equality 1991). If the scope of the legislation were 
to be extended to criminal justice, this would highlight the problem of 
deciding whether particular criteria that work to the disadvantage of 
an ethnic minority can be justified. On the surface, decision-making 
criteria within the criminal justice system are often analogous to apti- 
tude tests. For example, a police officer might adopt the practice of 
stopping and searching any group of two or more young men with 
long hair and earrings walking on the streets after midnight. ‘This 
might be justifiable in terms of results, in the sense that young men of 
this description are often found to be in possession of illicit drugs. 
Again, wherever a suspect was cheeky or uncooperative, a police officer 
might decide to arrest and charge him with some offense or other. 
This also might be justifiable in terms of results, in the sense that 
cheeky or uncooperative suspects usually end up being convicted of 
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some offense. Yet these examples, of course, illustrate that decision- 
making criteria within the criminal justice system, unlike employee se- 
lection criteria, can seldom, if ever, be justified purely in terms of re- 
sults. In the first example, it may be granted that long-haired youths 
with earrings out after midnight are more likely to be in possession of 
illicit drugs than pensioners at noon, but invasion of a person’s liberty 
and privacy is only justified, under English law, if there is a specific 
reason to suspect that he has committed an offense. In the second ex- 
ample, the police officer’s use of the criterion of cheekiness and lack 
of cooperation is self-validating, because he is in a position to construct 
the arrest and in most cases to ensure a successful prosecution. Simi- 
larly, those who plead guilty are nearly always found guilty, but that 
does not show that the plea is a valid test of guilt. In the context of 
criminal justice, there is usually no genuinely independent test of a cri- 
terion in terms of the results achieved by using it, and some other kind 
of justification is usually required. 

This essay does not tackle the problem of how to determine whether 
rules or criteria that work to the disadvantage of an ethnic minority 
are justifiable. The more limited aim is to show whether the uneven 
effect of neutrally applied rules accounts in large or small part for the 
overrepresentation of black people in English prisons and to provide 
illustrations of the rules in question. 


I. Ethnic Minorities in Britain 

According to the 1991 census, which for the first time included a ques- 
tion on ethnic origin, 5.5 percent of the population of Britain belonged 
to an ethnic minority group at that time. Among these, three broad 
groups can be identified: black people, who were 1.6 percent of the 
population, among which 0.9 percent originated from the Caribbean; 
South Asians, who were 2.7 percent, among whom 1.5 percent origi- 
nated from India, 0.9 percent from Pakistan, and 0.3 percent from 
Bangladesh; and other minorities, which accounted for 1.2 percent, 
among whom 0.3 percent were of Chinese origin, while 0.4 percent 
were other Asians. 

Ethnic minorities have a distinctly younger age structure than the 
majority white population. For example, all ethnic minorities ac- 
counted at the census date for 6.93 percent of the population aged six- 
teen to twenty-four, compared with 5.5 percent of all age-groups, and 
2.7 percent of those aged forty-five and over. Because most crime is 
committed by males up to the age of thirty, it is important to take ac- 
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count of the unusual age structure of the ethnic minority groups when 
evaluating their recorded crime rates. 

The ethnic minorities counted in these statistics are those which are 
perceived by the majority to be physically distinct and which are visu- 
ally identifiable. The vast majority of these people are either them- 
selves migrants or descendants of people who migrated to Britain since 
the Second World War. The earliest wave of migration, which was 
from the Caribbean, got under way in the early 1950s, but most of the 
inflow happened more recently. 

It was the Race Relations Act 1968 which first made it unlawful to 
discriminate on grounds of race, color, or ethnic or national origins in 
the provision of goods, facilities, and services. A pioneering research 
project carried out in 1966-67, before the Act was passed, which used 
a combination of field experiments and surveys, showed that racial dis- 
crimination “ranged from the massive to the substantial” (Daniel 
1968). In this study, the findings from three complementary methods 
of research converged in a particularly powerful way. First, Daniel car- 
ried out the first major sample survey of ethnic minorities in six En- 
glish towns that were already centers of immigrant settlement. A spe- 
cially recruited field force was drawn from the ethnic minority groups 
themselves, and an innovative two-stage sampling method allowed in- 
terviewers to be ethnically matched with respondents. Where the re- 
spondent did not speak English well, the interview was conducted in 
one of five other languages, using a bilingual questionnaire. Respon- 
dents were asked for their general views on the extent of racial discrim- 
ination and also about any personal experience of it. Second, Daniel 
developed a series of controlled experiments to test the extent of racial 
discrimination in natural situations. For example, rented accommoda- 
tion was commonly advertised in local newspapers and in the windows 
of estate agents and newspaper shops. At the time, many of these ad- 
vertisements specified ‘“‘no coloreds.” Eliminating these, Daniel sent 
four testers belonging to different ethnic groups to apply to rent a 
sample of the properties on offer. In the case of recruitment to em- 
ployment, the experiments were conceived as a validation of claims 
made by survey respondents. Where respondents had claimed personal 
experience of racial discrimination on applying for a job, testers be- 
longing to various ethnic groups were sent to apply for a job currently 
on offer at the same firm. Third, Daniel conducted interviews with 
people in a position to discriminate, such as the owners or managers 
of firms and the staff of local authority housing departments, and in 
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some cases confronted them with evidence from a controlled test of 
their own organization that showed discrimination had occurred. 

Daniel used trained actors to conduct his experiments. In each test, 
all four actors applied for the same job or accommodation. Each actor 
was assigned a brief life history and set of qualifications. These had to 
be different enough to establish distinct personal identities, but were 
without significance in terms of suitability for the job or accommoda- 
tion. The order in which the four testers presented themselves was ro- 
tated. In some cases they applied in person, and in others by telephone. 
They were coached in how to present themselves, so as to eliminate 
significant differences in self-presentation as far as possible. Where the 
tests were conducted by telephone, the researchers were able to over- 
hear the conversation and to satisfy themselves that each of the testers 
presented himself in a similar way. 

Neither the field experiments nor the interviews with discriminators 
showed any difference in the extent or nature of discrimination against 
specific groups, as long as these were considered to be racially distinct 
from the majority. The study demonstrated that perceived “color” was 
the important factor, by including a Turkish Cypriot actor in the ex- 
periments. Discrimination against the Turkish Cypriot was substan- 
tially lower than against the Afro-Caribbean, Indian, or Pakistani, but 
there was no difference in the level of discrimination against these last 
three groups. 

The Indian and Pakistani respondents in the survey were much less 
likely than the Afro-Caribbeans to say they had encountered discrimi- 
nation, but Daniel showed that this was because of the radically differ- 
ent survival strategies adopted by South Asians compared with Afro- 
Caribbeans in Britain. Afro-Caribbeans, expecting much more of 
British people, adopted a far more outgoing style of life: they were 
likely to apply for a job at a firm they had never heard of before, and 
where no other black people were working, or apply cold to rent ac- 
commodation. South Asians looked for job opportunities through their 
established social networks and from the beginning made extraordi- 
nary efforts to buy rather than rent accommodation. Daniel’s experi- 
ments showed that the level of discrimination against members of the 
two groups was the same, where they put themselves in the same situa- 
tion. But in real life, the Afro-Caribbeans placed themselves in situa- 
tions in which they might face discrimination more often than South 
Asians. They were therefore more likely to encounter face-to-face the 
hostility and rejection that South Asians tended to avoid. Hence, levels 
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of discrimination against South Asians and Afro-Caribbeans in compa- 
rable situations were the same, but personal experience of discrim- 
ination, and awareness of it, was substantially greater among Afro- 
Caribbeans. Subsequent research in the 1970s (Smith 1977) and 1980s 
(Brown 1984; Brown and Gay 1986) confirmed that the initial pattern 
continued. Jowell and Prescott-Clarke (1970) pioneered the method of 
correspondence testing for job discrimination in recruitment to em- 
ployment, which was then used again in several subsequent studies 
(Smith 1977; Brown and Gay 1986). With the correspondence 
method, all relevant factors can be tightly controlled, because they are 
expressed in a written application; and life histories and qualifications 
can be rotated among the different ethnic groups. Correspondence 
tests, like personal and telephone tests, have always shown the same 
level of discrimination against Afro-Caribbeans and South Asians. Of 
course, this research has concentrated on access to jobs or housing and 
has not extended to the criminal justice process. However, the findings 
form an important background to discussion of criminal justice issues. 

In the 1960s, the migrants were largely concentrated in unskilled 
and semiskilled manual jobs in the main conurbations and the textile 
towns of Lancashire and Yorkshire. Initially, a large proportion of 
South Asians spoke little English, and even today a substantial minority 
(around 20 percent) do not speak English well. The South Asian popu- 
lation was always diverse, with a substantial minority of highly edu- 
cated people together with a larger proportion having little or no edu- 
cation. From 1969 onward, the migration of Asians from East Africa 
swelled the number who were well-educated and who had experience 
of managing businesses. More recently, migration from Bangladesh 
has introduced a group of generally poor Asians with little education. 
By contrast, Afro-Caribbeans were always a more homogeneous popu- 
lation in social, economic, and cultural terms. Very few were unedu- 
cated, but few had higher education qualifications obtained in the 
West Indies. From the beginning, a high proportion of the men were 
skilled manual workers, and that remains the case today. 

The process of development for ethnic minorities from the 1960s to 
the present time has been one of increasing differentiation (Jones 
1993). There are increasing differences between specific minority 
groups and also between members of each particular group. On the 
one hand, people of African, Asian, and Indian origin now have a pro- 
file similar to that of white people in terms of educational qualifications 
and job levels. On the other hand, the Muslim groups (principally 
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those of Pakistani and Bangladeshi origin) are at a substantial disadvan- 
tage in terms of job levels, rate of unemployment, educational and job 
qualifications, income, and standard of living (Jones 1993). Afro-Ca- 
ribbeans occupy an intermediate position. In cultural terms, the spe- 
cific ethnic minorities have always been more different from each other 
than each group is from the white majority. What they had in common 
was the racial discrimination and hostility displayed by white people 
and institutions. The different groups adopted entirely different strate- 
gies. The outcome is that the original cultural differences, and the dif- 
ferences in human and financial capital, have proved far more influen- 
tial than the hostility and discrimination directed impartially at all 
groups perceived to be racially distinct. As a result, the socioeconomic 
positions of the specific minority groups are drawing further apart. 

The sequence of field experiments suggests that there was a substan- 
tial decline in racial discrimination following the Race Relations Act 
1968 but that discrimination nevertheless continued at a fairly high 
level (Smith 1977). No further declines in the level have been recorded 
since 1974, although the latest experiments were carried out in 1986. 
These showed that about 40 percent of South Asian and Afro-Carib- 
bean job applicants were refused an interview where a similarly quali- 
fied white applicant was offered one (Brown and Gay 1986). 

It is clear that concern about high crime rates among Afro-Caribbe- 
ans is relatively recent. In a report published in 1972, the Home Affairs 
Committee of the House of Commons on Race Relations and Immi- 
gration expressed some disquiet about difficult relations between the 
police and young Afro-Caribbeans, but on the whole tended toward 
the view that Afro-Caribbeans were less criminal than whites; cer- 
tainly, two chief constables put forward that view in their evidence to 
the Committee (House of Commons Select Committee on Race Rela- 
tions and Immigration 1972). The years between 1972 and 1976 “saw 
the definition of blacks as a low crime group turned round 180 de- 
grees” (Gilroy 1987, p. 92). Giving evidence to the Home Affairs Se- 
lect Committee in the 1975-76 session, the Metropolitan Police made 
it clear that they considered crime rates were high among Afro-Carib- 
beans, and also complained about antipolice campaigning by black ac- 
tivist groups (House of Commons Select Committee on Race Rela- 
tions and Immigration 1976, p. 182). As Gilroy (1987) has pointed out, 
this swing in official opinion was probably the result of a series of high- 
profile confrontations between the police and Afro-Caribbeans. 

In the context of disturbances such as these, the Metropolitan Police 
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provided statistical evidence in its 1976 submission to the Home Af- 
fairs Committee to support the proposition that there was a specific 
crime problem among ethnic minorities. These statistics were confined 
to street offenses, in which black people were most often involved, and 
left out other offenses, such as burglary or fraud, in which they were 
least often involved. From this point onward, public discussion of the 
threat of rising crime was linked with discussion of racial conflict and 
with the perceived problem of crime, especially street crime (usually 
labeled “mugging”) among Afro-Caribbeans. It has been argued that 
the growing public and police perception of black people as criminal 
was closely connected with the conception of “mugging” and its pro- 
motion in the media as a typically black crime (Hall et al. 1978), even 
though a substantial proportion of these street offenses were handbag 
snatches without any use or threat of violence. 

In the 1980s, relations between black (Afro-Caribbean) people and 
the police were at the forefront of public consciousness. There were a 
considerable number of disturbances expressing hostility by black peo- 
ple toward the police during the 1980s, most notably the riots in 1981 
in Brixton and several other urban areas. These disturbances led to var- 
ious official and unofficial reports, of which the Scarman report on the 
Brixton Disorders (Scarman 1981) was by far the most influential. This 
period also saw the publication of the Policy Studies Institute (PSD) re- 
port on Police and People in London (Small 1983; Smith 19834, 19830; 
Smith and Gray 1983), which attracted headline coverage for its ac- 
count of racial prejudice among police officers. The finding that racist 
attitudes among the police were usually not expressed in their behavior 
toward ethnic minorities was less prominently displayed in the press. 
In the space of ten years, therefore, there was a swing from muted of- 
ficial concern about relations between Afro-Caribbeans and the police, 
together with an official view that crime rates among ethnic minorities 
were the same as among whites, or lower, to antipolice riots in which 
black people played the major part, and an official view (backed up by 
some limited statistical evidence) that rates for certain types of crime 
were high among Afro-Caribbeans. 

Throughout the period, it was Afro-Caribbeans, and not South 
Asians, who were highlighted in public discussion of crime and disor- 
der. The famous conflicts in the 1970s revolved around Afro-Carib- 
bean clubs and cultural events such as the Notting Hill Carnival. The 
antipolice riots of the 1980s took place in areas of Afro-Caribbean con- 
centration (such as St. Paul’s in Bristol, Brixton in south London, and 
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Moss Side in Manchester); although white people as well as Afro- 
Caribbeans took part, there is little evidence that South Asians were 
involved. Many South Asian shopkeepers were victims in the 1985 riots 
in the Lozells and Handsworth areas of Birmingham. 

Survey results and experiments on racial discrimination have consis- 
tently shown that prejudice and hostility among the public at large is 
just as great against South Asians as against Afro-Caribbeans (Daniel 
1968; Rose et al. 1969; Jowell and Prescott-Clarke 1970; Smith 1977; 
Brown 1984; Brown and Gay 1986). Nevertheless, it is only Afro- 
Caribbeans, and not South Asians, who have become associated in 
public debate and in the public mind with predatory crime. 

In the 1990s, the Muslim groups (originating from India as well as 
from Pakistan and Bangladesh) have become more active, assertive, 
and politically organized as a consequence of the Rushdie affair. This 
development has been associated with the growth of specifically anti- 
Muslim prejudice. There are some early indications that public debate 
may come to focus on Muslim involvement in crime: for example, this 
was one theme of a BBC Panorama program transmitted in April 1993 
on “Britain’s New Muslim Underclass,” which used anecdotal evi- 
dence from towns in the West Midlands and Yorkshire to support an 
assertion that there was a rising tide of crime among unemployed 
young Muslims. More recently, a race relations specialist employed 
within government has argued that a rise in Muslim involvement in 
crime is to be expected (FitzGerald 1995), but no convincing evidence 
has yet emerged to show that this is already happening. 


IH. Ethnic Minorities as Victims of Crime 
Racial harassment and racially motivated crime has been an issue in 
British public debate since the Notting Hill Race Riots of 1958. Except 
where racial hatred was involved, however, there has been little interest 
over most of this period in criminal victimization of ethnic minorities 
and far more interest in offending by black people and in conflicts be- 
tween black people and the police. One consequence of this unbal- 
anced debate is that little is known about the links between victimiza- 
tion and offending among ethnic minorities. These matters are 
inherently difficult to research in Britain, where specific ethnic minori- 
ties form such small proportions of the population—for example, Afro- 
Caribbeans were about | percent of the population of England and 
Wales in 1991. Elaborate and expensive sample designs are required to 
approach the subject through surveys. In general, there are no official 
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statistics based on police records that show the race or ethnic group of 
the victim, or of the offender according to the victim, and none about 
persons arrested. The main sources of information are the 1988 British 
Crime Survey (BCS) and statistics for London on crimes recorded by 
the police. The 1988 BCS for the first time provided a national analysis 
of rates of victimization according to ethnic group, but it only included 
rudimentary data about the pattern of intraracial crime. The London 
statistics that have so far been published are for selected years up to 
the mid-1980s. They provide very limited data on intraracial offending 
for two kinds of offense, and they use an obviously inadequate classifi- 
cation of the race or ethnic group of the offender. 

The following brief account of what is known about ethnicity and 
victimization therefore raises more questions than it answers and 
points to the need for further research. 


A. Rates of Victimization 

The BCS 1988 showed that rates of victimization were distinctly 
higher among both Afro-Caribbeans and South Asians than among 
white people both for household crimes and for personal crimes (see 
table 1). Among Afro-Caribbeans, the differences are particularly 
marked for burglary, bicycle theft, assault, and robbery or theft from 
the person. In the case of South Asians, the differences are most 
marked for household vandalism, vehicle vandalism, threats, and rob- 
bery or theft from the person. 

The risk of victimization tends to be strongly associated with charac- 
teristics of the areas where respondents live, and after these area char- 
acteristics have been taken into account, the differences in risks be- 
tween ethnic minorities and white people are considerably reduced. To 
some extent, therefore, the relatively high risks of victimization suf- 
fered by ethnic minorities are associated with the areas where they live. 
This was demonstrated by Mayhew, Elliott, and Dowds (1989) using 
logit models with the risk of victimization as the dependent variable. 
Three of these models included South Asians and whites only. In the 
two cases of threats and vandalism, the area characteristics associated 
with victimization were captured by a scale composed of the following 
highly correlated variables: neighborhood cohesion, how long the re- 
spondent has lived in the area, likelihood of moving from the area, 
housing conditions, and (in the case of vandalism only) level of incivili- 
ties. It can be seen that this is not a true ecological variable: it partly 
reflects the individual’s circumstances, aspirations, and perceptions of 
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GABLE Lear oe 
Victimization Rates by Ethnic Group (British Crime Survey 1988) 


Percentage of Respondents 
Reporting Victimization 


Household Victimization White Afro-Caribbean Asian 
Household vandalism 4.7 3.6% Leyes 
Burglary with loss Deaf 64 3.5 
Vehicle crime (owners): 
Vandalism 9.4 8.7 lBigiee 
All thefts so) 26:37°% LOS 20 
Bicycle theft (owners) aD 8.4* 3.9 
Other household theft 7.9 6.9 9:3 
All household 29.8 32 he ayant 
Personal victimization: 
Assaults 3.4 re 4.4 
Threats 25 3.9 Sn. 
Assaults or threats 55 9.4°* LOS 
Robbery/theft from person itil 335 3.0-- 
Other personal thefts 4.0 Sep 3.1 
All personal 9.6 lous 138) 


Source.—Mayhew, Elliott, and Dowds (1989), table 11. 

* Statistically significant at the 10 percent level (two-tailed test, taking account of the 
sample design factor). For further explanatory details, see the original table. 

** Statistically significant at the 5 percent level (two-tailed test, taking account of sam- 
ple design factor). For further explanatory details, see original table. 


the area. Hence it would not be accurate to say that characteristics of 
the area which are common to all residents partly explain the differ- 
ence in victimization between whites and Asians. It would be more ac- 
curate to say that the relatively high level of victimization among 
Asians is bound up with the way they and white people perceive the 
area where they live. In the case of contact theft, the significant area 
characteristic was simply inner city versus the rest. Separate models 
were computed for Afro-Caribbean and white respondents only. In the 
case of burglary and assault, the significant geographical characteristics 
were again captured by complex scales which partly reflect individual 
circumstances and perceptions. In the case of contact theft, the rele- 
vant area characteristic was again inner city versus the rest (Mayhew, 
Elliott, and Dowds 1989, pp. 83-86, tables B1—B6). 

These same models also included a number of other, rather hetero- 
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geneous, variables, such as sex, age, job level (manual vs. nonmanual), 
marital status, tenure, whether unemployed, and number of evenings 
spent outside the home. It was found that the ethnic differences were 
considerably reduced in the context of a model including a number of 
these variables (in detail the variables included varied between one 
model and the next). These findings seem difficult to interpret because 
the models were not designed to test any clearly specified hypothesis 
about the difference in rate of victimization between ethnic groups. 
Among the variables included, some would have an entirely different 
status from others in any explanatory model: for example, the associa- 
tion of victimization with youth seems quite different from its associa- 
tion with perceived incivilities in the area. To the extent that the dif- 
ference in victimization between ethnic groups is a function of 
differences in age profiles, this does suggest that it is not due to eth- 
nicity. However, the parallel argument does not apply in the case of 
perceived incivilities. In that case, the statistics might mean that Asians 
tend to be confined to areas that are actually disordered and unsafe, or 
that those subject to high risks of victimization tend to perceive the 
area to be unsafe, or both. These explanations would be consistent 
with the theory that being Asian is a factor leading to a high rate of 
victimization. In other words, the association with perceived incivili- 
ties, or with the other features included in the residential scale, does 
not “explain away” the ethnic differences. 

In the case of Afro-Caribbeans, the relatively high level of victimiza- 
tion is connected with the relatively high crime rate. Most crime is 
committed near to where the offender lives and either on people the 
offender knows or on others in similar circumstances (e.g., belonging 
to the same social class or ethnic group). It is interesting, e.g., that vic- 
timization is particularly high among offenders (Smith 19832). Hence, 
it is not surprising that black-on-black crime accounts for a substantial 
proportion of the victimization of black people (see fig. 1). A serious 
limitation of these findings from the BCS is that they only relate to 
the minority of cases (the actual proportion is not stated in the report) 
where the victim can describe the offender. This probably inflates the 
proportion of black offenders, because black people are more likely to 
commit offenses involving personal contact, such as robbery and theft 
from the person, than ones that do not, such as burglary (see below). 
It is nevertheless striking that 38 percent of offenses on Afro-Caribbe- 
ans were committed by black people, according to the victims, bearing 


118 David J. Smith 


Asian 
victim 
(1 Other offender 
Afro- [1 Asian offender 
Cae MMi Black offender 
White offender 
White 
victim 


O 20 40 60 80 100 
Percent 


Fic. 1.—Victimization reports by race or ethnic group of victim and offender, British 
Crime Survey 1988. Source: Mayhew, Elliott, and Dowds 1989, table 13. Note: The 
figure (like the original table) is based on cases where the victim could say something 
about the offender. 


in mind that black people account for only 1.6 percent of the popula- 
tion. The proportion of white victims who said the offender was black 
was much lower, at 8 percent. 

The extent to which crime is intraracial probably varies widely ac- 
cording to the type of offense. The published BCS findings do not 
throw light on this, and small sample sizes may make it difficult or im- 
possible to do so. Some fragmentary data are, however, available for 
crimes recorded by the police in London in 1984 and 1985. A re- 
working of some of these data for 1985 is shown in table 2. Two cate- 
gories of offense are shown: assaults, and robbery and other violent 
theft. These two offenses may have been chosen because the personal 
contact they involve means that the victim often gets a look at the of- 
fender. As set out in a later section, they are offenses for which the 
black offending rate tends to be high. Confining the analysis to cases 
where the victim could describe the offender (the percent excluding 
“not known” data), 60 percent of black victims of assault, and 75 per- 
cent of black victims of robbery and violent theft, said their assailant 
had been nonwhite. In the case of assaults, there was a large difference 
between black and white victims in this respect: only 26 percent of 
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TABLE 2 
Race or Ethnic Group of Assailants and Victims: London, 1985 


Victim’s Appearance 


White Afro- 
All Victims European Caribbean Asian 
Percent Percent Percent Percent 
Excluding Excluding Excluding Excluding 
Assailant’s Percent “Not Percent “Not Percent “Not Percent “Not 


Appearance of All Known” of All Known” of All Known” of All Known” 


Assaults: 
White 37 63 40 69 NF! 28 Di} 51 
Nonwhite 18 31 1 HBS 26 37 60 23 42 
Mixed 3 6 3 5 7 11 4 7 
Not known 41 42 39 46 
Robbery:* 
White 20 24 21 25) 14 16 18 20 
Nonwhite 56 67 55 66 64 WS 60 69 
Mixed 8 10 8 9 7 9 9 11 
Not known 16 ily 15 13 


Source.—Home Office (19892), table 3. 

Nore.— Under each victim group, the first column shows percentage distributions including “not 
known” data; the second shows recalculated percentage distributions omitting “not known” data. 
Classifications used for victims and assailants do not match. For example, “nonwhite” in the assailant 
classification presumably includes “black-skinned” and ‘‘Asian” in the victim classification. Three 
categories in the victim classification (“dark European,” “other,” and “‘unrecorded”’) have been left 
out of the above table, but these cases are included in the total column above. This table is recalcu- 
lated from the original, which showed rounded percentages: it therefore involves some approximation. 

* Also includes “other violent theft.” 


white victims of assault said their assailant had been nonwhite. In the 
case of robbery and other violent theft, however, the proportion who 
said their assailant had been black was almost as high among white as 
among black victims (66 percent compared with 75 percent). 

From these highly incomplete findings, it is clear that the high rate 
of victimization of black people is explained at least in part by their 
high rate of offending. However, it is not possible to say how impor- 
tant offending is in explaining victimization. Far more detailed re- 
search would be needed to pursue this matter further, but some aspects 
of the high rate of black victimization are unlikely to be explained by 
black offending. For example, burglary victimization with loss was 
twice as high in the 1988 BCS among Afro-Caribbean as among white 
households (see table 1), yet burglary is an offense that is probably not 
particularly high among black people (see later section). The high rate 
of victimization of South Asians, of course, cannot be explained by in- 
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traracial offending, since offending levels are certainly no higher 
among South Asians than among whites. In small part, and for certain 
offenses only, it may possibly be explained by black-on-Asian of- 
fending. Figure 1 shows that Asian victims were more than twice as 
likely as white victims to report that the offender was black. Probably 
black-on-Asian crime is relatively common because the two groups 
tend to live in the same or adjoining neighborhoods. 

The pattern of victimization by ethnic group shown by the PSI sur- 
vey of Londoners carried out in 1981 was different from that shown 
by the BCS 1988 for England and Wales. In London the rate of vic- 
timization was about the same among Afro-Caribbeans and white peo- 
ple, but considerably lower among Asians. However, the PSI survey 
like the BCS showed that Afro-Caribbeans were more likely to be vic- 
tims of contact theft than white people. The low level of victimization 
of Asians found in London as a whole in 1981 may reflect the numeri- 
cal strength in London of middle-class Asians living away from the in- 
ner-city areas. Working-class Asians are relatively more numerous out- 
side London. The Islington Crime Survey carried out in 1985 showed 
about the same rate of victimization among Asian and white people 
within that relatively small inner-city and deprived area of London, but 
it showed a considerably higher rate of victimization among black peo- 
ple (Jones, MacLean, and Young 1986). 


B. Victims and the Police 

The 1988 BCS found little difference between ethnic groups in the 
proportion of victims who reported the incident to the police. A higher 
proportion of Asian and Afro-Caribbean than of white people reported 
burglaries and vandalism in the home, but this “seems largely ex- 
plained by higher levels of loss and damage” (Mayhew, Elliott, and 
Dowds 1989, p. 28). The PSI London survey 1981 similarly found no 
significant differences between ethnic groups in the proportion of vic- 
tims who reported incidents to the police (Smith 19834, p. 76). 

The 1988 BCS found that satisfaction after reporting to the police 
was lower among ethnic minorities than among white people: “61% 
of white victims said they were ‘fairly’ or ‘very satisfied’ with the way 
the police had dealt with the matter, as against 49% of Afro-Caribbe- 
ans and 44% of Asian victims. Both Afro-Caribbean and Asian victims 
were more likely than whites to feel that the police did not do enough. 
Afro-Caribbean victims more often perceived impoliteness or unpleas- 
antness on the part of the police, and they were more likely to feel that 
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the police should have apprehended the offender. Asian victims were 
relatively more dissatisfied because the police did not appear to be in- 
terested” (Mayhew, Elliott, and Dowds 1989, pp. 28-29). Levels of 
satisfaction shown by the 1981 London survey were generally higher, 
though again ethnic minorities, in this case especially the Asians, were 
less likely to be satisfied than white people. The proportion who were 
“very satisfied” was 45 percent among white people, 36 percent among 
Afro-Caribbeans, and 18 percent among South Asians. In marked con- 
trast to the 1988 BCS, however, the 1981 London survey showed that 
the police appeared to have been more active and successful where the 
victim was Afro-Caribbean than white. ‘“‘Where the victim was a West 
Indian, the police were more likely to take some action, to make a full 
investigation, to move quickly and to catch the offender than where 
the victim was white or Asian” (Smith 19834, p. 84). Possibly this con- 
trast arises because the PSI survey asked more concrete and factual 
questions than the BCS, so that the BCS findings reflect general anti- 
police attitudes among ethnic minorities (especially Afro-Caribbeans) 
rather than police actions in the particular case. 

In the 1988 BCS, respondents were asked whether they had taken 
action about incidents they had observed in the past five years. Over 
10 percent in each case had observed instances of shoplifting, vandal- 
ism, and “serious fights,” while a few (3 percent) had observed theft 
from parked cars. The proportion who had reported such incidents to 
the police ranged from around one-quarter (for stealing from cars and 
vandalism) to around one-tenth (for shoplifting and serious fights). 
The proportion who had reported such incidents to the police did not 
vary between ethnic groups (Skogan 1990, p. 48). Both Smith (19832) 
and Tuck and Southgate (1981) found on the basis of hypothetical 
questions (“would you call the police’’) that Afro-Caribbeans were less 
inclined to do so than others, although the differences were not large. 
Again, the answers to the hypothetical questions may reflect attitudes 
that are not expressed in behavior. Smith (19832) also asked hypotheti- 
cally about willingness to serve as a witness and appear in court, and 
here found a more marked difference between the responses of Afro- 
Caribbean and white respondents. The Islington Crime Survey using 
closely similar hypothetical questions found a lower level of willingness 
to help the police than the PSI survey for London as a whole and a 
sharper contrast between white people on the one hand and both Afro- 
Caribbeans and South Asians on the other (Jones, MacLean, and 
Young 1986, pp. 139-45). 
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C. Racially Motivated Crime and Harassment . , 

The best evidence—that from the 1988 British Crime Survey—sug- 
gests that South Asians and Afro-Caribbeans are at considerably higher 
risk than white people of being victims of a number of kinds of crime. 
To some extent, this is because they fall into demographic groups (e.g., 
the young) which are at higher than average risk. It is also associated 
with the actual and perceived characteristics of the areas where ethnic 
minorities live, although, as argued above, this does not “explain the 
difference away.” In addition, Afro-Caribbeans have an elevated risk 
of crime victimization because offending rates among Afro-Caribbeans 
are several times higher than among white people, and a considerable 
proportion of the crimes committed by Afro-Caribbeans are on Afro- 
Caribbean victims. 

However, another reason why rates of victimization are high among 
ethnic minorities is that they are the objects of some racially motivated 
crimes. They may also be the victims of a pattern of repeated incidents 
motivated by racial hostility, where many of these events on their own 
do not constitute crimes, although some crimes may occur in the se- 
quence, so that the cumulative effect is alarming and imposes severe 
constraints on a person’s freedom and ability to live a full life. Racial 
harassment is the term that is used to describe a pattern of repeated 
incidents of this kind. 

Genn (1988) and Bowling (1993) have pointed out that victim sur- 
veys have not been designed to describe patterns which develop over 
time. Instead, they have up to now aimed to categorize and count dis- 
crete incidents using parallel definitions to those applied by the courts. 
This is most appropriate for crimes such as car theft or burglary, where 
most incidents are discrete from the viewpoint of the victim. It is least 
appropriate for crimes which take place within a continuing relation- 
ship (family violence, incest) or within a restricted social setting (the 
school, the workplace, the street). 

A further difficulty in studying racially motivated crime or racial ha- 
rassment is establishing racial motivation. One approach is to accept 
the victim’s view; another is for an observer to make a judgment based 
on a description of the facts. Definitions used vary in the emphasis 
given to these two types of criterion, and in other detailed ways, sO 
that it is often difficult to compare the results from different studies. 

Although racial attacks and harassment, on any reasonable defini- 
tion, are ancient phenomena, they have “arrived relatively late on the 
political policy agenda and thence onto the agenda of various statutory 
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agencies” (FitzGerald 1989). The first major report on the subject, 
Blood on the Streets, was published by Bethnal Green and Stepney 
Trades Council in 1978. Since then there has been an official report 
by the Home Office (1981) based on statistics of incidents recorded by 
the police; a report by the House of Commons Home Affairs Commit- 
tee (1986), which has also recently initiated a further inquiry; and two 
reports by an Inter-Departmental Group set up to consider racial at- 
tacks (Home Office 1989c, 1991). National statistics on racial incidents 
recorded by the police have been regularly reported in Hansard. Very 
few national survey-based statistics have become available, the main 
sources being the third PSI survey of racial minorities carried out in 
1982 (Brown 1984) and the British Crime Survey (Mayhew, Elliott, 
and Dowds 1989). There has been a much larger number of local stud- 
ies and initiatives, but most will not be cited here because they tend to 
have severe limitations as sources of hard information. The same can 
be said of reports compiled by the Commission for Racial Equality 
(1985) and the Greater London Council on this subject. 

As FitzGerald (1989) has pointed out, the Home Office study of 
1981 is generally used as a benchmark for the national scale of the 
problem. However, these statistics are virtually useless as a measure of 
racially motivated crime and racial harassment, because they are de- 
rived from police records. Later research has shown that most of these 
incidents are not reported to the police (especially the low-level harass- 
ment that forms part of a cumulative pattern); also, there is likely to 
be a large amount of imprecision and inconsistency in the way the po- 
lice record and classify these incidents. Despite their severe limitations, 
statistics based on police records may perhaps be of use as an indication 
of trends over time. The number recorded in London has risen from 
1,945 in 1985 to 3,373 in 1991; in the rest of England and Wales, it 
rose from 3,955 to 4,509 over the same period (Hansard 1992). 

The PSI 1982 survey of racial minorities did not attempt to capture 
racial harassment but asked about two types of crime victimization: 
physical attack or molestation, and burglary or damage to property. 
From detailed descriptions of the incidents (including the ethnic origin 
of the persons concerned) the researcher identified those where there 
was a probable racial motive. The classification did not, therefore, pri- 
marily depend on the victim’s view as to whether there was a racial 
motivation. In most cases of burglary and damage to property, there 
were few clues as to whether there might have been a racial motivation: 
for example, the ethnic group of the offender was usually unknown. 
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The analysis therefore concentrated on assaults. Over a sixteen-to- 
eighteen-month-period, among the 4,833 people asked these questions 
of interracial assaults, there were ten cases where a racial motive or 
racial background was specifically mentioned; there were a further 
twenty-eight unprovoked interracial assaults with no stated motive, 
many of which were probably motivated by racial hostility; and eigh- 
teen other incidents involving interracial assault (Brown 1984, p. 260, 
table 134). Even on the most restrictive definition (counting only the 
ten assaults where the motive was plainly racist) the survey showed an 
incidence of racial attacks around ten times that revealed by the statis- 
tics derived from police records and published in the 1981 Home Of- 
fice report. 

The PSI survey also tapped views of members of ethnic minorities 
on racial attacks. Among both Afro-Caribbeans and South Asians, the 
balance of opinion was clearly that racist attacks and insults had gotten 
worse over the previous five years. A majority of Afro-Caribbeans, and 
a substantial minority of South Asians, believed they could not rely on 
the police to protect them (Brown 1984, pp. 261-62, tables 135-36). 

In the 1988 British Crime Survey, 24 percent of offenses reported 
by South Asians, and 15 percent of those reported by Afro-Caribbeans, 
were racially motivated in the respondent’s view. Types of incident 
most often seen as racially motivated were vandalism, physical and sex- 
ual assaults, and threats (Mayhew, Elliott, and Dowds 1989, pp. 47— 
48). 

Local surveys have adopted various definitions, but have generally 
been more inclusive, and have tried to cover low-level harassment as 
well as criminal offenses. They tend to suggest that racial harassment, 
on a broad definition, is a problem affecting a high proportion of 
South Asians and Afro-Caribbeans. For example, a survey in the Lon- 
don borough of Newham in 1986 suggested that one in four of 
Newham’s black residents had experienced some form of racial harass- 
ment in the previous twelve months (London Borough of Newham 
1987). A survey carried out in Plaistow, East London, in 1989 found 
that between one in five and one in six Afro-Caribbean and Asian men 
and women suffered a racial incident in an eighteen-month period. 
About one in twelve of white people said they had experienced a racial 
incident (Saulsbury and Bowling 1991). These incidents covered a 
wide range of seriousness; some were one-off events, while others were 
part of a pattern. “Some of those interviewed mentioned the effect that 
persistent door-knocking, egg-throwing, damage to property, verbal 
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abuse, threats and intimidation had on victims, even though the events 
may not look serious as individual ‘incidents’” (Saulsbury and Bowling 
1991, p. 118). A much higher level of racial victimization was found in 
a study of an East London local authority housing estate where there 
was a history of racial abuse (Sampson and Phillips 1992). Over a pe- 
riod of six months, there was an average of four and a half attacks 
against each of thirty Bengali families, although seven families were 
not attacked, while six families were attacked twelve or more times. A 
sequence of incidents recorded for one family was stones thrown and 
chased, threatened and prevented from entering flat, punched and ver- 
bal abuse, attempted robbery, chased by gang of youths, stones thrown 
and chased, common assault. 

The problems of definition and of evidence in this field are severe, 
and no ready solutions are in sight. However, from available evidence 
it is likely that racially motivated crimes form an important although 
fairly small proportion of offenses committed against members of eth- 
nic minority groups. In addition, racial harassment (a pattern of crimi- 
nal and noncriminal attacks, threats, and insults) probably affects a 
substantial proportion (but well under half) of the ethnic minority pop- 
ulation, but a much higher proportion in certain areas. 


IV. Ethnic Minorities as Suspects and Offenders 

The criminal justice process can be regarded as a sequence of decisions 
starting with behavior that someone considers to be deviant or offen- 
sive and ending with the punishment of an offender. A number of 
choices are available at every stage. Most of these result in the matter 
being dropped or resolved or in action being taken by methods other 
than the criminal justice process. Hence the number of remaining 
cases successively diminishes from one stage to the next. One reason 
why the process takes this form is that people and organizations have 
a number of resources and sanctions to deploy against deviant and of- 
fensive behavior, of which criminal justice is only one. Many matters 
which could be treated as crimes are never referred to the criminal jus- 
tice system at all. Many others are initially referred, but are later dealt 
with in some other way instead. 

The decisions made at each stage determine which incidents and in- 
dividuals remain within the system to be processed at the next stage. 
In that way the various stages are linked. For example, the acquittal 
rate partly depends on the selection of cases that get to court, and the 
acquittal rate could vary between ethnic groups because weak cases are 
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more likely to reach trial where the defendant belongs to one ethnic 
group rather than another. Because the system takes this form, a longi- 
tudinal study following individuals through several stages would offer 
substantial benefits, but no research of that kind has yet been at- 
tempted. However, by studying each stage separately, much progress 
can be made toward showing whether there is equal treatment at that 
stage and how much contribution any unequal treatment makes to ov- 
errepresentation of ethnic minorities at the end of the whole process. 

In summarizing the research results, it would be neat to start at the 
beginning of the sequence and move toward the end. However, the 
ethnic composition of the prison population must be examined first, 
because it provides striking evidence of something that needs to be ex- 
plained. 


A. The Prison Population 

Statistics of the prison population by ethnic group were first pub- 
lished for 1985 and have been published annually since. These are a 
count of the population on a reference date: no statistics on the flow 
of people into prisons (‘‘receptions”) by ethnic group have yet been 
published. The prison population on a reference day of course reflects 
both the number admitted into prison, and the length of their sen- 
tences. 

Figure 2 compares the prison population in 1993 with the general 
population aged sixteen to thirty-nine.' The most striking feature is 
the strong overrepresentation of the black groups (people of West In- 
dian, Guyanese, and African origin) among the prison population. 
These groups were 11 percent of the male prison population, com- 
pared with 1.8 percent of the general population aged sixteen to thirty- 
nine. Females were only a small proportion of the prison population: 
they accounted for a mere 3.4 percent in 1991. However, the black 
groups formed an astonishing 20.4 percent of this small female prison 
population, compared with 2 percent of the general population aged 
sixteen to thirty-nine. A substantial proportion of these black female 
prisoners are known to be foreign “mules” caught bringing drugs into 


''The National Prison Survey showed that 84 percent of the prison population in 
1991 consisted of people aged seventeen to thirty-nine (Walmsley, Howard, and White 
1992, p. 9, table 1), making it appropriate to compare the prison population with the 
general population within this age band. The main reference year is 1991, so that com- 
parisons can be made with the general population data from the decennial census of that 
year. 
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Fic. 2.—Prison population compared with general population aged sixteen to thirty- 
nine, by race and ethnic group, England and Wales, 1993. Sources: Office of Population 
Censuses and Surveys 1994; Home Office 1995. 


Britain (Green 1991). Among sentenced female black prisoners, nearly 
half were sentenced for drugs offenses, compared with 15 percent of 
white female prisoners. 

The statistics lump together people of Indian, Pakistani, and Bangla- 
deshi origin. This group forms a slightly smaller proportion of the 
prison than of the general population in the case of males and a dis- 
tinctly smaller proportion in the case of females. The other groups (in- 
cluding those of Chinese, Arab, and mixed origin) seem to be overrep- 
resented among the prison population, but this is hard to interpret 
since the category is so heterogeneous, and it is not possible to make 
an exact comparison with the 1991 census of the general population. 

Figure 3 compares the prison population in 1985 (when these statis- 
tics first became available) and 1993. There was some increase over 
this period in the proportion of prisoners belonging to the black 
groups. This increase was particularly marked in the case of females, 
possibly reflecting an increase in the number of drugs “mules” ar- 
rested. 

The black groups accounted for about the same proportion of pris- 
oners on remand as of those under sentence (see fig. 4). However, in 
1993 they accounted for a considerably smaller proportion of sen- 
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Fic. 3.—Prison population by race and ethnic group, and sex, England and Wales, 
1985 and 1993. Source: Home Office 1995. 


tenced young offenders than of sentenced adults; this contrast had be- 
come more marked between 1985 and 1993. 

These comparisons between the prison population and the general 
population show that the black groups have been heavily overrepre- 
sented in prison since records began in 1985. This can be demon- 
strated more clearly by calculating the rate of imprisonment per head 
of population in the relevant age-groups. Among sentenced adult 
males, for example, the rate of imprisonment in 1993 was about the 
same for South Asians and whites but nearly seven times as high 
among blacks (see fig. 5). This contrast was slightly stronger among 
remand prisoners than among sentenced prisoners. 

The great majority of prisoners (78 percent in 1991) were under 
sentence, whereas the remainder were on remand or had been con- 
victed but not yet sentenced. For those under sentence, the published 
statistics show the type of offense they committed according to ethnic 
group. For each group of offenses, these counts for 1991 have been 
used to calculate rates of imprisonment per head of population in the 
relevant age band (see Figs. 6 and 7).’ The rate of imprisonment for 


* Figures 6 and 7 use the statistics from 1991 in preference to those from 1993. The 
reason is that in 1991 young and adult prisoners under sentence were shown separately 
according to the offense, whereas in 1993 young and adult prisoners were combined in 
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Fic. 4.—Prison population by type of male prisoner, England and Wales, 1993. 
Source: Home Office 1995. 


black males was much higher than for white males for every group of 
offenses, but there were wide variations between offense groups. About 
twenty-seven times as many black as white adult males per head of 
population were in prison for drugs offenses, and eight to nine times 
as many for rape and for robbery (see fig. 6). This ratio was compara- 
tively low for burglary (about three) and for sexual offenses other than 
rape (1.5). Among South Asian adult males, the rate of imprisonment 
for drugs offenses was also very high—about four times as high as 
among white men. However, the rate of imprisonment of South Asian 
men for burglary was particularly low at around one-fifth the rate for 
white men. 

In broad terms, the pattern for young offenders was similar (see 
fig. 7). Young black males had exceptionally high rates of imprison- 
ment for rape, robbery, and drugs offenses—eleven to twelve times the 
rate for young white males in each case. Again, the contrast was least 
marked in the case of burglary. 

Whereas the prison statistics lump together people of Indian, Paki- 
stani, and Bangladeshi origin, the National Prison Survey provides 
more detailed information for 1991. These show that the proportions 


the comparable table. Differences between young and adult offenders here are far more 
significant than those between 1991 and 1993. 
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Fic. 5.—Rates of imprisonment, by type of male prisoner, England and Wales, 1993. 
Sources: Office of Population Censuses and Surveys 1994; Home Office 1995. Note: For 
prisoners on remand: rate per 10,000 population aged sixteen to thirty-nine. For sen- 
tenced young offenders: rate per 10,000 population aged sixteen to nineteen. For sen- 
tenced adults: rate per 10,000 population aged twenty to thirty-nine. 


of Indians and Bangladeshis in the prison population were about the 
same as in the general population, but that Pakistanis were overrepre- 
sented in the prison population to some extent (Walmsley, Howard, 
and White 1992, p. 11). Sampling error prevents an exact estimate of 
this overrepresentation, but it cannot be very marked, particularly if 
the age structure of the Pakistani population is taken into account. It 
is important to note that this slight tendency to overrepresentation 
among the prison population did not apply to all Muslim groups: Ban- 
gladeshis were a clear exception. 

The prison statistics show that by the end of the criminal justice 
process, black people (Afro-Caribbeans and black Africans) were far 
more likely to be undergoing the most severe penalty available—a 
prison sentence—than white people. Equally striking, they show that 
South Asians were no more likely to be in prison than white people. 
Finally, they show that the contrast in rates of imprisonment between 
black and white people varied dramatically according to the type of of- 
fense. The evidence about the outcome of the criminal justice process 
at the final stage therefore strongly raises the question whether black 
people are equally treated. Answering that question is much more dif- 
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Fic. 6.—Rates of imprisonment, sentenced male adults, by type of offense, England 
and Wales, 1991. Sources: Office of Population Censuses and Surveys 1994; Home Of- 
fice 1993. 


ficult, but the pattern of results within the prison statistics themselves 
already gives some purchase. 

First, it is highly significant—but has generally been ignored by 
most commentators—that rates of imprisonment are no higher among 
South Asians than among white people. As set out earlier, racial dis- 
crimination against South Asians, for example, in employment and 
housing, is just as prevalent as against Afro-Caribbeans (Daniel 1968; 
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Fig. 7.— Rates of imprisonment, young male sentenced offenders, by type of offense, 
England and Wales, 1991. Sources: Office of Population Censuses and Surveys 1994; 
Home Office 1993. 


Smith 1977; Brown and Gay 1986). Other manifestations of hostility, 
such as racial attacks, are also at least as common against South Asians 
as against Afro-Caribbeans (Home Office 1981; Brown 1984; Mayhew, 
Elliott, and Dowds 1989). It follows that any generalized notion of 
“racism” is incapable of explaining the high rate of imprisonment of 
Afro-Caribbeans. Some commentators, such as Reiner (1989, 1993) 
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and Hudson (1993), have simply ignored this fundamental point. Oth- 
ers, such as Jefferson (1993), have recognized its importance but have 
sought to preserve the theory that “racism” explains the criminality of 
ethnic minority groups by postulating that the forms of racism directed 
against South Asians and Afro-Caribbeans are different. The problem 
with this approach is that if “racism” takes such extremely different 
forms it loses its coherence as a concept. Instead of a generalized “rac- 
ism,” what is then being postulated is differentiated forms of hostility 
toward specific groups. If this differentiated hostility is thought to be 
the cause of the criminalization of a specific group, it is then necessary 
to explain why that particular group should have been criminalized 
rather than other minorities, when those other minorities are equally 
subject to hostility of other kinds. 

Second, it is also potentially important that the contrast in rates of 
imprisonment between black and white people varies so starkly ac- 
cording to the type of offense. If the overrepresentation of black peo- 
ple among prisoners is the result of bias at various stages of the crimi- 
nal justice process, then the contrast in rates of imprisonment between 
black and white people should be greatest for offenses whose detection 
depends on proactive investigation and the use of discretion; the con- 
trast should be least for offenses where victims generally do not know 
the ethnic group of the offender, and where the authorities have to 
decide whether to investigate before they know the ethnic group of the 
offender. This analytic point is similar to one made by Wilbanks (1987, 
p. 65) about the pattern of arrests according to offense. In fact, some 
of the main features of the observed pattern do fit the theory that black 
people end up in prison because of selective reporting of offenses and 
discretionary law enforcement. The high rate of imprisonment of black 
people for drugs offenses is particularly telling. Arrests for drugs of- 
fenses notoriously arise from the exercise of police discretion, and it is 
easy for police and customs officers to target law enforcement in this 
field at a particular ethnic group. The relatively low rate of imprison- 
ment of black people for burglary may also fit the theory. Household- 
ers do not know the ethnic group of the burglar when they decide to 
report a burglary to the police, and police action against burglary tends 
to be untargeted and ineffective. However, prosecutions for burglary 
sometimes arise out of stop-and-search activity, which is known to tar- 
get black people (as set out in a later section), and from “rounding up 
the usual suspects,” which could in principle be targeted on black peo- 
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ple. Thus interpretation of the pattern issbased on rather vague as- 
sumptions at present, and more detailed information is needed before 
firm conclusions can be drawn. 


B. Self-Reported Offending 

As part of an international research project, the Home Office carried 
out a national survey of young people aged fourteen to twenty-five be- 
tween November 1992 and January 1993. The sampling strategy al- 
lowed for overrepresentation of ethnic minorities (before reweighting) 
and produced subsamples of about 200 black people and 500 South 
Asians within a total sample of around 2,500. The core of the study 
was a battery of (normally self-completed) questions about the respon- 
dent’s own offending and use of illicit drugs. The questioning covered 
two expressive property offenses, fifteen acquisitive property offenses, 
and five violent offenses, together with use of thirteen mostly illicit 
drugs. There were no significant differences in patterns of self-re- 
ported offending between black and white respondents, either in terms 
of lifetime participation in the three types of offense, or in terms of 
frequency over the past twelve months. Self-reported offending was 
considerably lower among each of the three South Asian groups (those 
of Indian, Pakistani, and Bangladeshi origin) than among white or 
black respondents. Self-reported use of drugs was considerably lower 
among all four ethnic minority groups than among white respondents. 
For individual drugs, these differences were statistically significant in 
the case of cannabis, LSD, amphetamines, magic mushrooms, and glue 
or gas (Graham and Bowling 1996). 

The findings for young black people contradict evidence from other 
sources, such as victims’ reports, which suggest that the rate of of- 
fending is considerably higher among black than among white people. 
Although the self-report method has been widely used by psychologists 
and criminologists to study patterns of offending and conduct disor- 
ders in young people, there has never been good evidence to show that 
it is an adequate basis for making quantitative estimates. Farrington 
(1973) demonstrated that self-reports had some validity, in the sense 
that extent of self-reported offending is related to the acquisition of an 
official criminal record. He was also able to show in the context of a 
longitudinal study that self-reported offending to some extent predicts 
the later acquisition of a criminal record (so the correlation does not 
arise merely because those who are caught thereby become more likely 
to admit to their offending). However, he also showed that self-report 
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measures, although having some validity, are rather unreliable. For ex- 
ample, many respondents denied having committed offenses which 
they claimed to have committed at an earlier interview. 

There is evidence from American studies of systematic differences 
between ethnic groups in the extent to which people conceal or exag- 
gerate their offending (see Sampson and Lauritsen in this volume). 
Junger (1989) found large systematic biases of this kind in a study of 
young people in the Netherlands, although her conclusions were con- 
tested by Bowling (1990). More generally, differences between all 
groups (e.g., between males and females) tend to be much smaller in 
self-report studies than indicated by any other method. 

There are obviously serious sampling problems in carrying out self- 
report studies. Individuals leading unconventional lives, particularly 
those who carry out a large number of offenses, are unlikely to be in- 
cluded in these surveys for a variety of reasons. A substantial propor- 
tion of frequent offenders will be living in some kind of institution at 
any given time and will therefore be excluded from a survey. 

On the balance of the evidence, it seems unlikely that Graham and 
Bowling’s self-report study provides a useful indication of differences 
in rates of offending among young people according to ethnic group. 


C. Victims’ Reports 

So far the analysis has established that the final outcome of the crim- 
inal justice process is a very high rate of imprisonment of black people 
(but zot South Asians). The next step is to return to the beginning of 
the process and to consider the limited evidence on how the disparity 
arises at each successive stage. 

Some offenses, such as obstructing a police officer in the execution 
of his duty, are generated by the decisions of officials; others, such as 
possession of drugs, only come to notice as a result of action by offi- 
cials. However, apart from drugs and traffic offenses, the great bulk of 
offenses processed by the police and the courts first come to notice as 
a result of victims’ reports. The great majority of crime victims (well 
over 90 percent) are, of course, white; and although there is a consider- 
able tendency for offending to be intraracial, because black people are 
such a small proportion of the population, most of the offenses they 
commit are on white people. Indeed, according to BCS data, it is likely 
that more than 85 percent of offenses committed by black people are 
on white victims (calculated from Mayhew, Elliott, and Dowds 1989, 
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p. 47, table 1.3).' A possible theory, therefore; is that because of racial 
hostility or fear, white victims are more strongly motivated to report 
an incident to the police if they think the offender was black. A grave 
problem for such a theory, of course, is that racial hostility among the 
general public is directed just as much against South Asians as against 
black people. Nevertheless, it is important to consider whether there 
is specific evidence to support it. 

Victim survey data show that in only about one-third of cases can 
the victim say something about the offender. (See, e.g., Smith 19834, 
p. 71. In this survey of Londoners carried out in 1981, 36 percent of 
victims could say something about the offender.) The remaining two- 
thirds of cases are not relevant to the hypothesis that victims are more 
likely to report an offense to the police if the offender was black, since 
the victim did not know the ethnic group of the offender in these cases. 
This substantially reduces the scope for the victim’s reporting behavior 
to have an influence. 

Among offenders that are described by victims, there is a substantial 
overrepresentation of black people.* The PSI survey of Londoners car- 
ried out in 1981 found that people described as “black” were repre- 
sented among offenders about four times as strongly as among the 
general population (Smith 19834, p. 73). The proportion of offenders 
described as black was highest for theft from the person (about eight 
times the proportion of black people in the general population). It was 
not particularly high for assault (lower than for all offenses taken to- 
gether). Asians were substantially underrepresented among offenders 
described by victims at that time. The findings of the BCS are broadly 
in agreement (see fig. 1). For example, the 1988 BCS showed that 8 
percent of offenders described by white victims were “black,” while 2 


* The true proportion is probably considerably higher than 85 percent, because the 
BCS data are confined to cases where the victim could say something about the offender. 
The proportion of black-on-black crimes tends to be higher for personal contact of- 
fenses where the victim is likely to be able to describe the offender. 

* According to the PSI survey (Smith 1983, table III.3), cases where the victim could 
say something about the offender varied from a high of 83 percent in the case of assault 
to a low of 17 percent in the case of damage to a motor vehicle. Just 39 percent of victims 
of theft from the person could describe the offender, and of these 46 percent said the 
offender was black. The proportion who could describe the offender was well under half 
for every type of offense except assault. This suggests that victims’ descriptions provide 
only limited information. It is possible, in principle, that the proportion of offenders 
who were black was lower among those that victims could not than among those they 
could describe, but it is hard to think of any reason why this should be so. It is reasonable 
to suppose, therefore, that victims’ reports are a useful indicator of the ethnic composi- 
tion of offenders, even though they are highly incomplete. 
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percent were Asian (Mayhew, Elliott, and Dowds 1989, p. 47, table 
1.3). At that time, all the “black” groups accounted for around 1.6 per- 
cent of the population of Britain, so offenders described by white peo- 
ple as “black” were overrepresented by a factor of 5:1. Asians were, 
again, somewhat underrepresented among the offenders described by 
victims. 

Police data are available for London in 1984 and 1985 for two kinds 
of offense (assaults, and robbery or other violent theft; see table 2). 
Confining the analysis to cases where the victim could describe the of- 
fender, 31 percent of assailants were nonwhite in the case of assaults, 
and 67 percent in the case of robbery and other violent thefts. These 
statistics are difficult to interpret because of the vagueness of the term 
“nonwhite.” The proportion of offenders described by victims as 
“nonwhite” was extraordinarily high in the case of robbery and other 
violent theft.’ 

A combined analysis of the 1982, 1984, and 1988 BCS data shows 
little difference in the proportion of incidents reported to the police 
according to whether the offender was described as white or nonwhite 
(Shah and Pease 1992). This analysis was confined to offenses of per- 
sonal violence (including sexual assaults and robbery). In detail, the 
probability of an incident being reported to the police was related to 
its seriousness in combination with the described race of the offender, 
but none of these differences was large, and they tended to cancel out. 
Shah and Pease (1992, pp. 198-99, table 6) also showed that recalled 
incidents involving a white offender were no more recent than those 
involving a black offender, which argues against differential recall ac- 
cording to the ethnic group of the offender. 

Three points emerge from this analysis of evidence about the first 
stage of the criminal justice process. First, if victims are more likely to 
report incidents to the police where the offender is perceived to be 
black, this can only have an influence in about one-third of cases in- 
volving individual victims, for in the remaining two-thirds of cases the 
victim cannot describe the offender. Second, black people are heavily 
overrepresented among offenders described by victims before the 
criminal justice process begins, that is, among the descriptions in vic- 
tim surveys which include incidents that were and were not reported 


5 These miscellaneous findings are very hard to compare with one another. For exam- 
ple, the PSI findings for “theft from the person” cannot be compared with the police 
data for “robbery and other violent theft” because the former category is largely nonvio- 
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to the police. Third, there is little or no difference in the proportion 
of incidents reported to the police according to whether the offender 
is perceived to be black. These findings suggest that differential re- 
porting to the police is not a significant factor leading to the criminali- 
zation of black people and that much of the difference in rate of crimi- 
nalization between black and white people arises at the earliest possible 
stage: when the offense is observed, and before it is reported. 

Against this, there is one piece of indirect evidence on reporting 
rates (Stevens and Willis 1979). From analysis of statistics on recorded 
crimes of violence in 1975 produced by the London police, Stevens 
and Willis showed that a much smaller proportion of black-on-white 
crimes than of other types caused injury. One possible explanation of 
this pattern is that victims report to the police assaults on nonwhites 
which would be too trivial to report when committed by whites. How- 
ever, this conflicts with the BCS evidence summarized above, and as 
Shah and Pease (1992) point out, because these statistics relate to re- 
corded crime, the observed pattern could be a reflection of police 
recording behavior. The likely explanation is that “some offenses are 
recorded by the police as having been committed by non-whites or as 
involving assaultive behavior when the event was not reported to them 
in these terms” (Shah and Pease 1992, p. 193). 


D. Police Stops 

Among those offenders who are processed by the criminal justice 
system, a considerable proportion are drawn into the net through the 
exercise of discretionary powers by the police, particularly stop and 
search. Thus, a survey of London police officers carried out in 1982 
showed that 23 percent of arrests arose from a stop (Smith 19834, p. 
81, table V.3). The proportion of arrests arising from a stop was partic- 
ularly high for driving offenses (64 percent), taking and driving away 
a vehicle or vehicle theft (47 percent), and drugs offenses (39 percent) 
(Smith 19834, p. 87, table V.6). At that time, most of the stop and 
search powers were not consolidated within national legislation, al- 
though a variety of local powers existed. Consequently, police practice 
on stops may have varied widely between different parts of the country, 
and the use of stop and search was probably greater in London than 
in most other places. Since the Police and Criminal Evidence Act 1984 
(PACE) came into force, police throughout England and Wales have 
had authority to stop persons or vehicles on the reasonable suspicion 
that they would find stolen goods or prohibited articles and to carry 
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out searches of vehicles and persons stopped. Other legislation also 
gives police authority to stop and search for other reasons, for example, 
to look for controlled drugs. Although up-to-date statistics are not 
available, it seems likely that a substantial proportion of arrests now 
result from stops throughout the country. Clearly the overrepresenta- 
tion of black people at later stages in the process could in principle 
arise partly because the police use their discretion to stop a larger pro- 
portion of black people than of other ethnic groups. 

1. Pattern. A survey carried out in three parts of Manchester in 
1980 found no significant difference between Afro-Caribbeans and 
whites in terms of the proportion who had been “stopped, searched or 
arrested” within the last year or in the number of times this had hap- 
pened (Tuck and Southgate 1981). These data do not distinguish be- 
tween stops and arrests, and because of the rather small sample sizes, 
the 1.43:1 ratio between the 10 percent of Afro-Caribbeans and the 7 
percent of white people who were “stopped, searched, or arrested” 
does not reach statistical significance. This survey covered a single po- 
lice division which extended over parts of five wards and had a popula- 
tion of 33,000. 

Other studies, which have all covered larger and more heteroge- 
neous areas, have found differences in stop rates between black and 
white people. Willis (1983), who analyzed stops recorded at four police 
stations, found that these were two to three times as high for black 
people as for the general population.’ The PSI survey of Londoners 
carried out in 1981 found that the proportion stopped in the previous 
twelve months was 24 percent for Afro-Caribbeans, 17 percent for 
whites, and 7 percent for South Asians. Also, among those who had 
been stopped at all, Afro-Caribbeans had on average been stopped 
twice as often as white people. The stop rate among young males aged 
fifteen to twenty-four was found to be very high. Within this group, 
66 percent of the Afro-Caribbeans had been stopped an average num- 
ber of 4.1 times in twelve months, while 44 percent of the whites had 
been stopped an average number of 2.6 times (Smith 19834, pp. 96— 
100). In an observational study carried out in 1986-87 in three police 
divisions (two in London and one in Surrey), Norris et al. (1992) found 
that black people accounted for 28 percent of persons stopped by the 
police, compared with 10 percent of the local population. Among 
males aged up to thirty-five, they calculated that the stop rate per 100 


6 Willis estimated that about half of the stops actually carried out were recorded. 


140 David J. Smith 


population was about thirty-three for blacks, compared with about ten 
for whites.’ 

National data are available from the 1988 British Crime Survey, 
which was carried out well after national stop powers were consoli- 
dated in the Police and Criminal Evidence Act. Within the fourteen- 
month reference period, 15 percent of white people, 20 percent of 
Afro-Caribbeans, and 14 percent of South Asians said they had been 
stopped by the police. The difference in stop rates between Afro- 
Caribbeans and white people or South Asians remained significant 
within a multivariate model including the following variables: age, in- 
come, sex, vehicle access, occupation, tenure, urban versus rural area 
(five types), length of education, marital status, and whether unem- 
ployed (Skogan 1990, p. 28). An analysis of the 1992 BCS used a wider 
definition of “stops,” including, as well as traffic and pedestrian stops, 
orders to show documents or give a statement, and other police- 
initiated contacts in which respondents were under suspicion. On this 
basis, 36 percent of Afro-Caribbean respondents had been “stopped” 
during the reference period, compared with 22 percent of whites and 
the same proportion of Asians (Skogan 1994). 

Jefferson (1988) and Walker (1987) have suggested that the study of 
parts of Manchester (Tuck and Southgate 1981) failed to find a differ- 
ence between Afro-Caribbean and white people in stop rates because 
it was carried out in a relatively small and homogeneous area. They 
believe that what is being observed in the BCS and the PSI London 
survey is differences in policing practice between types of area: for ex- 
ample, higher stop rates in disadvantaged urban settings where con- 
centrations of Afro-Caribbeans tend to be high. Jefferson (1993) has 
suggested in particular that the style of policing is more a response to 
the social and housing composition of the area than to the ethnic 
group of potential suspects. Whatever the merits of this argument in 
general terms, it is not needed to explain the Tuck and Southgate 
findings. ‘These do not relate to stops alone, and as Skogan has pointed 
out (1990, p. 53), they do not necessarily indicate a different ratio be- 
tween the rate of police-initiated encounters among Afro-Caribbean 
and white people from that shown by the BCS: the sample size in the 
Tuck and Southgate study was simply too small to demonstrate a con- 
trast of the order shown by the BCS. 


" Because the same individuals are often stopped repeatedly, this does not equate with 
the proportion of the population who were stopped. 
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In a later article, Jefferson, Walker, and Seneviratne (1992) used po- 
lice records of stops and searches to compare parts of Leeds where eth- 
nic minorities account for more versus less than 10 percent of the pop- 
ulation.* They found that in areas of /ow ethnic concentration, the stop 
rate was higher for black than for white or South Asian people, whereas 
in areas of igh ethnic concentration, the stop rate was Jower for black 
than for white or South Asian people. However, the 1981 PSI survey 
of Londoners showed no difference in stop rates (all stops, regardless 
of whether there was a search) among either Afro-Caribbeans or South 
Asians according to the concentration of ethnic minorities in the local 
area, defined as a census enumeration district, which contains 150 
households on average. Also, the survey showed no difference in stop 
rates among white people according to the concentration of ethnic mi- 
norities in the ward where they lived (unpublished data available from 
the author on request). 

From a survey carried out as part of the Leeds study within census 
enumeration districts having a high concentration (10 percent or 
more) of ethnic minorities, Jefferson and Walker (1992, 1993) found 
that the stop rate (in 1987) was lower among black and South Asian 
people than among white people living nearby. They interpreted this 
result as showing that the stop rate is determined by the social charac- 
teristics of the areas rather than the ethnic group of the individual. It 
is more likely, however, that the finding reflects the unusual character- 
istics of those white people who live in areas of high ethnic concentra- 
tion. For example, Jefferson and Walker’s own results show that a high 
proportion of this particular white population lives in rented accom- 
modation and is transient, characteristics associated with police tar- 
geting. 

On balance, there is a consistent body of evidence to show that Afro- 
Caribbeans are more likely to be stopped than white people or South 
Asians. There is some conflict of evidence about how marked these dif- 
ferences are, but they are much smaller than the differences in rates of 
imprisonment. They probably do make some contribution to ex- 
plaining the high rate of imprisonment of Afro-Caribbeans, but they 
can only explain a small part of it. That is not only because the ethnic 


8 The Police and Criminal Evidence Act 1984 requires the police to make a record 
where a member of the public is stopped and searched, and these are the records used 
by Jefferson, Walker, and Seneviratne. The earlier survey findings referred to stops as 
a whole, a far more inclusive category. 
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differences in stop rates are relatively smalt but also because this kind 
of policing generates less than one-quarter of arrests. 

2. Decision. Given that black people (but not South Asians) are 
more likely to be stopped by police than white people, the question 
that arises is how police officers take these decisions and whether they 
amount to unequal treatment of black people. As Skogan (1990, p. 32) 
has pointed out, the most important factor here is that the vast major- 
ity of stops do not produce an arrest or prosecution.’ The implication 
of the low “strike rate” is that the exercise of this kind of police power 
is highly discretionary. The law requires in principle that the police 
officer should have “reasonable suspicion” to justify stopping or 
searching someone, but in practice this criterion is extremely weak and 
largely unenforceable. The BCS 1988 showed that of those stopped on 
foot, only 4 percent reported being arrested and 3 percent were prose- 
cuted. The comparable figures for those involved in traffic stops were 
1 percent arrested and 10 percent prosecuted—the prosecutions being 
mainly fixed penalty and vehicle defect notices (Skogan 1990, p. 32). 
The low “strike rate” is confirmed by local surveys in Merseyside 
(Kinsey 1985) and London (Smith 19832) and by earlier national esti- 
mates from police records (Willis 1983). 

Because the criteria that determine whether a stop is justified are 
weak, vague, and unenforceable, the question whether the relatively 
high stop rate for black people amounts to unequal treatment is very 
hard to answer. The PSI survey of Londoners found that the propor- 
tion of stops leading to an arrest or to an offense being reported was 
the same for Afro-Caribbeans and white people (Smith 19832, p. 116). 
In their observational study, Norris et al. (1992) found that the police 
took “formal action” in 40 percent of cases following a stop of a black 
person, compared with 31 percent of cases where the person was white, 
a difference that was not statistically significant. ‘Formal action” in- 
cluded issuing a fixed penalty notice, requiring documents to be pro- 
duced at a police station at a later date, filling in a crime report, offi- 
cially recording the person’s name and address, and arrest. At one level 
these findings show that the higher stop rate of Afro-Caribbeans is 
‘Justified by results,” which may suggest that it does not amount to 
unequal treatment. As pointed out in Section I above, however, deci- 
sions made within the criminal justice system tend to be self-validating. 


5 ‘ : 
However, because such a vast number of stops are carried out, a considerable pro- 
portion of arrests arise from stops. 
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Decisions at later stages may be influenced by a need to justify a deci- 
sion earlier on. In the present case, it remains possible that the police, 
given that they stop a higher proportion of black than of white people, 
then work harder to find an offense with which to charge a black than 
a white person they have stopped and to put together the evidence to 
support the charge. 

Observational research casts some further light on the factors that 
influence the police in deciding to make a stop. In the course of exten- 
sive observational research on policing in London, Smith and Gray 
(1983) observed a total of 129 stops. In 18 percent of cases the person 
was seen to commit a traffic offense, in half of cases the researchers 
judged there was some other specific reason for “reasonable suspi- 
cion,” while they judged that there was no reason at all to make the 
stop in one-third of cases. On a number of occasions, stops made for 
no reason did produce a “result.” Smith and Gray concluded that “it 
is clear from the way that police officers talk about stops that the ques- 
tion of what their legal powers may be does not enter into their deci- 
sion-making except in the case of rare individuals.” Specific reasons for 
making a stop, apart from traffic offenses, were that a person was run- 
ning, hurrying, or loitering, was rowdy or drunk, or was driving in an 
erratic manner. Where there was no specific reason, the criteria that 
police officers used were ones they associated with the chance of get- 
ting a “result.” They tended to choose young males, especially young 
black males; people who looked scruffy or poor, people who had long 
hair or unconventional dress, and homosexuals. They also tended to 
choose cars with several young males in them, old cars, and certain 
specific car models (believed to be often stolen). The researchers 
gained the impression that whether the person was Afro-Caribbean 
was a criterion, but that other criteria were more important. 

The observational study by Norris et al. (1992) is the only one to 
cast light on the question whether police decisions are influenced by 
the demeanor of black and white people. In all, Norris and colleagues, 
working in two police divisions in London and one in Surrey, observed 
213 police stops which involved 319 people, although the number of 
cases is often reduced for specific analyses because of incomplete infor- 
mation. The bulk of the stops were related to traffic matters or to or- 
der maintenance; only 7 percent were crime-related. There was no sig- 
nificant difference between stops of black and white people in this 
respect. A higher proportion of blacks than of whites (56 compared 
with 42 percent) were stopped on general suspicion rather than tangi- 
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ble evidence.'” Turning to the person’s denteanor, there was no differ- 
ence between white and black persons with regard to whether they 
were calm versus agitated, or civil versus antagonistic, either at the 
time of the stop or at the time of processing. A significantly higher 
proportion of white than of black persons stopped appeared to be un- 
der the influence of alcohol (20 percent compared with 8 percent at 
the time of the stop). Police demeanor toward the person stopped was 
rated as “negative” in a higher proportion of cases where the person 
was white than where he or she was black (27 percent compared with 
10 percent at the time of the stop). These findings speak strongly 
against the theory that the high stop rate of black people is caused by 
their hostile behavior toward the police. They suggest, instead, that 
stops of black people are rather more likely to be speculative than stops 
of white people. 

This last conclusion is confirmed by the 1981 survey of Londoners 
(Smith 19832, p. 112), which found that people who had been stopped 
thought the police had good reasons for stopping them in 59 percent 
of cases. A lower proportion of Afro-Caribbeans (38 percent) than of 
white people (59 percent) or South Asians (62 percent) thought there 
was a good reason for the stop. The PSI study (Smith and Gray 1983) 
also agreed with Norris et al. (1992) in finding that encounters be- 
tween the police and black people were no more strained than those 
between the police and other ethnic groups. 

The 1988 BCS found that once stopped, Afro-Caribbeans were sub- 
stantially more likely to be searched than white people or South Asians 
(Skogan 1990, p. 34). In the case of traffic stops, this difference re- 
mained significant after controlling for the effects of a number of fac- 
tors including past arrests within a multivariate model. 

3. Police Behavior. ‘The 1988 BCS found that about one quarter of 
those stopped by the police while on foot, and about one in five of 
those involved in a traffic stop, thought the police behavior had been 
impolite. Afro-Caribbeans were much more likely than white people or 
South Asians to think the police had been impolite, and this difference 
remained after controlling for a range of other factors (Skogan 1990, 
p. 36). In particular, people were more critical of police behavior if the 
stop led to some sanction (such as arrest or a reported offense), but 
this did not explain the difference between Afro-Caribbeans and white 


" This difference is significant at better than the 5 percent level of confidence (calcu- 
lated by the present author from Norris et al.’s published results). 
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people. Respondents were more likely to think the police had been po- 
lite where a reason was given for the stop, a finding which replicates 
the 1981 London survey (Smith 19832). Again, this did not explain the 
difference between Afro-Caribbean and white people. 

The 1981 London survey found little or no difference between eth- 
nic groups in the proportion who said the police explained the reason 
for the stop (Smith 1983, pp. 107-9). A smaller proportion of Afro- 
Caribbeans than of white people or South Asians thought the police 
were polite and that they behaved in a fair and reasonable manner, but 
these differences were not striking (Smith 1983z, p. 112). From their 
observational work as part of the same study, Smith and Gray (1983) 
concluded that where people were stopped the encounter was fairly re- 
laxed and friendly in the great majority of cases. While the survey 
showed that for 19 percent of stops people thought the police had not 
behaved in a fair and reasonable manner, the researchers judged from 
their observations that the police behaved aggressively in a smaller 
proportion of cases than that, but a failure to give an explanation might 
underlie people’s responses in some cases. Norris et al. (1992) in their 
observational study found that police were more likely to behave in a 
“negative” way toward white than toward black suspects. 

Smith (19832) conducted an intensive analysis of the relationship be- 
tween critical views of the police (the belief that they fabricate evi- 
dence, use unnecessary violence, etc.) and patterns of contact with 
them. This showed a strong correlation between the amount of contact 
(of any kind) and critical views, although a later analysis (unpublished) 
showed that service contacts, primarily as a victim of crime, were only 
associated with negative views if those specific contacts were negatively 
evaluated. Within this general framework, stops tended to dominate 
the picture as (mildly) adversarial contacts that were very large in 
quantity and associated with critical views of the police. In a survey of 
parts of Leeds, Jefferson and Walker (1993) also found a relationship 
between the number of times stopped and critical views. From these 
findings it is likely that the large-scale practice of stop and search, and 
the disproportionate stopping of Afro-Caribbeans, has been among the 
causes of hostility between Afro-Caribbeans and the police. However, 
both the Leeds and London studies show that the relatively high level 
of criticism of the police among Afro-Caribbeans compared with white 
people cannot be wholly explained by their personal encounters with 
the police (see Smith [1991] for further discussion of this point on the 
basis of the London findings). 
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E. Arrests aR 

No national statistics are available on the ethnic group of persons 
arrested, but data are available for London (the Metropolitan Police 
District) starting in 1975.!'! Figure 8 summarizes the results for 1987. 
Black people formed a much higher proportion of those arrested than 
of the general population, whereas South Asians formed exactly the 
same proportion of the two groups; this pattern had been broadly the 
same from 1975 onward. Figure 8 shows that the proportion of those 
arrested who were black varied little according to the offense, except 
that it was extraordinarily high for robbery (54 percent in 1987). 

For certain offenses between 1975 and 1985, the Metropolitan Po- 
lice also recorded the ethnic origin of the offender from the victim’s 
description. For these offenses, there is a fairly close correspondence 
between the proportion of offenders described as nonwhite by victims 
and the proportion of people arrested who were nonwhite (see fig. 9). 
It is notable that both for persons arrested and for offenders as de- 
scribed by victims, the proportion who were nonwhite was much lower 
in the case of assaults than in the case of robberies and snatches. The 
statistics cover only a few specific offenses, and they may well be in- 
fluenced by police recording practices. Nonetheless, they suggest that 
there was little or no tendency for the arrest rate per offender to be 
higher for black than for white suspects. 

Disregarding the victims’ descriptions of offenders, the London sta- 
tistics show such a large difference in arrest rates per head of population 
between black and white people that an explanation substantially in 
terms of biased policing is implausible. Walker (1987) hinted at this 
conclusion, but added that “this must be a subjective judgement.” That 
considerably understates the strength of the evidence. Using the 1983 
statistics, Walker calculated that if the actual rate of burglary by black 
and white offenders were the same, then the arrest statistics would im- 
ply that black burglars had four and a half times the chance of being 
arrested compared with white burglars. That is an implausible hypoth- 
esis, because police action against burglars is so ineffective. The police 
are incapable of increasing the arrest rate for burglary by more than a 
small amount. Even if they could substantially increase the burglary 
arrest rate, it is unlikely that they could target such an increase on 
black people with any degree of accuracy. The relatively high rate of 


'' These statistics cover arrests for notifiable offenses (that excludes minor including 
most traffic offenses) that were followed by further action (caution, referral to juvenile 
bureau, or charge). 
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Fic. 8.—Percentages of persons arrested who were black and South Asian, by offense, 
London, 1987. Source: Home Office 19892, table 4. Note: The figure includes persons 
arrested in London for notifiable offenses that were followed by further action (caution, 
referral to juvenile bureau, charge). The general population figures are estimates for 
1984-86 of the black and South Asian population of London aged ten and over as a 
percentage of the total population aged ten and over. “Robbery, etc.” includes “theft 
from the person” except for pickpocketing, which is included under “other theft.” 


148 David J. Smith 


70 _ 68 


65 63 : 


OVictims’ reports 
@ Persons arrested 


Percent non-white 


Assaults Street Other Theft, 
robbery robbery person 


Fic. 9.—Victim’s descriptions of offenders compared with police records of persons 
arrested, London, 1985. Source: Home Office (19892). Note: For victims’ reports, the 
figure shows the percentage who were “nonwhite,” whereas for arrests it shows the per- 
centage who were “black or Asian.” For victims’ reports, the percentages are based on 
cases where the victim could describe the offender. They otherwise cover all recorded 
offenses in the categories shown. 


stops of black people (see the previous section) would produce a few 
extra arrests of burglars, but the effect would be trivial in the context 
of a 4.5:1 ratio in arrest rates. Targeting previous black offenders 
would be a possible strategy, but there is evidence that not many bur- 
glary arrests are made in this way (Smith 19834, p. 87, table V.6). In 
the case of robbery, Walker calculated that if actual rates of offending 
were the same for black and white people, the statistics imply that the 
rate of arrest was fourteen times higher for black than for white rob- 
bers in 1983. There is more that the police could do in the case of 
robbery to target an increase in detections on black people, but the 
scope for this is nevertheless limited, and the hypothesis of a fourteen 
times increase seems absurd. 

On any reasonable assessment, therefore, the London statistics re- 
flect a much higher rate of offending among black than white people. 
Unfortunately, they do not resolve the issue as to whether there is bias 
in policing practice. The comparison between victims’ reports and ar- 
rest statistics (fig. 9) tends to suggest that the overall effect of any such 
bias is fairly small, but this evidence is fragmentary. 

Walker (1992) analyzed the arrest rates of males aged eleven to 
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thirty-five in six police subdivisions within Leeds during a six-month 
period in 1987, when police recorded whether people arrested were 
white, black, or Asian. Like other elements within this research pro- 
gram, this analysis compares white and black people living in the same 
very small areas (census enumeration districts [EDs], containing 150 
households on average). In the high ethnic concentration EDs (those 
with more than 10 percent “nonwhite households”), the arrest rate for 
black people was lower than for white people, while in the lower-con- 
centration EDs the arrest rate was higher for black than for white peo- 
ple. This mirrors the pattern shown for stops (see earlier section). As 
before, the likely explanation is that white people in areas of high eth- 
nic concentration are an unusual and high-crime group. In the city as 
a whole, the arrest rate was more than twice as high for black as for 
white people. 

In the PSI London survey respondents were asked whether they had 
ever been arrested and whether they had been arrested in the past five 
years. Because respondents have strong motives for concealment, and 
for other reasons, these questions were not expected to produce good 
estimates of arrest rates, but where respondents said they had been ar- 
rested in the past five years, they were asked detailed questions about 
each of the last three occasions.'’ The sample size is rather small (137 
people gave accounts of a total of 169 arrests) but large enough to form 
a reasonable basis for generalization. 


" Tt is stated in the report that “there are strong motives for concealment” and that 
“St is fair to assume that there are people in the survey who have been arrested but deny 
it’ (Smith 19832, p. 118). Walker (1987) argues that the survey data show much lower 
arrest rates than the official statistics. In fact, estimated arrest rates cannot be derived 
from the data shown in the report (Smith 19834, pp. 118 ff.) so it is unclear where Walk- 
er’s “PSI-based” arrest rates come from. Estimates were not attempted because it was 
assumed that a small proportion of people are arrested a large number of times, and that 
these people will (a) tend not to be included in surveys, (4) tend not to tell the truth, 
and (c) find it hard to remember about all their arrests over a five-year period. A further, 
serious, problem is that at any given time a substantial proportion of this often-arrested 
group will be in prison, and therefore ineligible for inclusion in a survey of people in 
private households. In spite of these problems, it was judged that the survey could pro- 
vide reasonably accurate estimates of the proportion of stops leading to an arrest, be- 
cause these questions used a twelve-month recall period (instead of the five years for 
arrests generally) and because the population of people stopped is large and unlikely to 
have highly unusual characteristics. Because not all respondents admitted to arrests that 
had actually occurred, there is clearly the possibility of bias when comparing experience 
of arrest between ethnic groups. All that can be said about this is that the comparisons 
will have some validity unless the tendency to deny experience of arrest is stronger 
among members of one ethnic group than another. Also, the problem will not be serious 
unless a substantial proportion of those who have been arrested deny all experience of 
arrest, rather than simply failing to report some of the arrests that have occurred. 


150 David J. Smith 


A statistical analysis of the pre-coded questions shows that in 

47 percent of cases people thought the police were behaving 
unreasonably in arresting them; in 59 percent of cases, people 

had criticisms to make of the way the police behaved toward them, 
in 26 percent of cases they thought a police officer said something 
rude or insulting to them; in 22 percent of cases they said that 
police officers used force or hit them, in 18 percent of cases 
unjustifiably in the person’s opinion; in 20 percent of cases people 
thought the police threatened them or put unfair pressure on them 
in some other way; and in 47 percent of cases people thought they 


were treated unfairly overall in connection with the arrest. (Smith 
19832; ps 312) 


Thus, a substantial proportion of people who said they had been ar- 
rested had serious criticisms to make of the way they were treated. 
From the accounts that respondents also gave im their own words, a 
substantial proportion made very specific allegations against the police, 
ones involving gross misconduct in many cases. However, Afro-Carib- 
beans were no more likely than white people to think they had been 
badly treated or to make serious allegations of this kind: in fact, if any- 
thing, the answers given by Afro-Caribbeans were more favorable to 
the police. The number of South Asians who said they had been ar- 
rested was too small for any conclusion to be drawn in their case. 


F. Decision to Prosecute 

A majority of arrests overall lead to the arrested person answering 
in court to a criminal charge or charges, but a substantial minority of 
arrested persons do not end up in court." In the case of juveniles (aged 
up to seventeen) official policy over the past twenty years has increas- 
ingly encouraged alternatives to prosecution, chiefly formal cautions. 
Currently, only about one-third of arrests of juveniles lead to a prose- 
cution. Under the Home Office Guidelines on Cautioning, it is an abso- 
lute requirement that the accused person should admit the offense if a 
caution is to be granted. The guidelines also say that both the offense 
and the offender’s past record should be taken into account. Within 
these rather wide constraints, different police forces have adopted dif- 


"A large number of prosecutions—nearly all for minor, especially traffic, offenses— 
originate from the police reporting an offense, followed by a summons, without the sus- 
pect ever being arrested. However, in the vast majority of cases involving more serious 
(notifiable) offenses, the criminal process is started by an arrest, so the analysis here con- 
centrates on the path from arrest to prosecution. 
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ferent criteria for deciding whether to caution or charge juveniles and 
there is wide scope for the exercise of discretion by individual officers 
in applying forcewide criteria, since the decision to charge rather than 
caution cannot be challenged by the accused or by any independent 
person or authority. 

In a proportion of cases (probably around 5 percent) the police de- 
cide to take no further action following an arrest: that is, they release 
the person without issuing a charge or caution. 

Not everyone charged with an offense ultimately stands trial. The 
most important factor here is that following the establishment through 
the Prosecution of Offenses Act 1985 of a Crown Prosecution Service 
independent of the police, the prosecuting authority may decide that 
the evidence is insufficient to justify a prosecution. 

Unfortunately, evidence on the flow of cases from arrest to prosecu- 
tion is fragmentary. It is here that longitudinal studies are particularly 
needed, but they have not yet been carried out. In principle it is en- 
tirely possible that following an arrest ethnic minorities are more likely 
than white people to be prosecuted. This is a large potential source of 
inequality in the case of juveniles, since most juvenile offenses do not 
result in a charge. Because a relatively high proportion of arrested 
adults are prosecuted, the scope for bias in their case is not as great, 
but it must still be substantial.'* In the United States, the evidence that 
black people are at a disadvantage within the criminal justice process 
is much stronger for juveniles than for adults (see Sampson and Laurit- 
sen, in this volume). 

The very limited data available about the treatment of ethnic minor- 
ities in England and Wales at this important stage of the process relate 
mainly to juveniles. The Commission for Racial Equality (1992) sum- 
marized the early results of ethnic monitoring in seven police forces of 
the processing of juvenile suspects, although so far useful data were 
available for only five of these forces. In four of the five areas, a consid- 
erably higher proportion of Afro-Caribbean than of white juvenile sus- 
pects were prosecuted. The data from these monitoring exercises were 
not consolidated nor subjected to intensive analysis. However, from 
certain limited analyses reported, it seems likely that the difference in 
treatment between ethnic groups may be explained by the proportion 
denying the offense (there is evidence that this is higher for Afro- 


'4] have not been able to find good data on the proportion of arrested adults who are 
prosecuted, but this is likely to be well over half. 
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Caribbeans than for whites), the proportion having previous convic- 
tions (higher among Afro-Caribbeans than whites in some areas), and 
the proportion already on bail or warrant or still subject to conditional 
discharge (apparently higher among Afro-Caribbeans than whites in 
the West Midlands). However, because the analyses reported are rudi- 
mentary, no firm conclusions can be drawn. 

A few more detailed studies have been reported of the police pro- 
cessing of juvenile suspects, but even the most recent of these (Landau 
and Nathan 1983) uses data that are now fifteen years old. The pro- 
cessing of juvenile offenders has changed substantially over the last fif- 
teen years, so there is no knowledge, based on systematic research, of 
the operation of current policies and practices. Landau (1981) and 
Landau and Nathan (1983) examined police decisions on juvenile sus- 
pects made during the last quarter of 1978 in five police divisions in 
London. At that time there was a two-stage procedure. At stage A, the 
police either charged immediately (19.6 percent of cases) or referred 
the case to the juvenile bureau (80.4 percent). At stage B, the bureau 
decided either to charge after all (37.9 percent), to caution (36.3 per- 
cent) or to take “no further action” (6.2 percent). The first paper con- 
sidered stage A, while the second considered stage B. The analyses 
compared black (Afro-Caribbean and black African) juveniles with 
whites; South Asians and other ethnic groups were excluded. At the 
first stage, a substantially higher proportion of black than of white ju- 
veniles were immediately charged, and this applied to every type of of- 
fense except auto crime. In the context of a multivariate model includ- 
ing age, sex, offense, area (two boroughs included in each of three 
areas), and previous offenses, there remained a substantial difference 
in the probability of immediate charge between black and white juve- 
niles. As Walker (1987) has pointed out, the analysis did not take ac- 
count of social class. At the second stage, the minority (6.2 percent) 
for whom no further action was taken were unaccountably excluded. 
Among the remainder, 53.7 percent of the whites, compared with 39.7 
percent of the blacks, were cautioned. A substantial difference re- 
mained between black and white juveniles in the probability of being 
cautioned in the context of a logistic regression model including the 
following independent variables: previous criminal record; offense; 
ethnic group; whether a “latchkey child,” that is, according to the of- 
ficial record, left on their own without parental control on a regular 
basis; age; and area (three groups of two boroughs). Sex and tenure of 
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accommodation (a proxy for social class) were also investigated but 
were only weakly related to whether the juvenile was cautioned or 
charged, and were not included in the final model. The probability of 
a caution was higher for white than for black juveniles for all six types 
of offense except “traffic and other.” Although white were more likely 
than black juveniles to be charged immediately with car crimes at stage 
A, this was compensated by stage B, where they were much more likely 
to be cautioned. 

In the second of the two articles, Landau and Nathan (1983) in- 
cluded an interesting discussion of the principles underlying juvenile 
justice and considered the implications of their findings in the light of 
those principles. If the police decisions on the processing of juvenile 
suspects are to be made on the basis of formal rationality, as inter- 
preted by Weber (1954), then only “legal variables” should be taken 
into account (previous criminal record, the nature and seriousness of 
the offense, whether the offense is admitted). However, it can be ar- 
gued that the principle guiding the juvenile justice system is substan- 
tive justice (on the model of Weber’s substantive rationality) rather 
than formal justice. In that case, it is important to distinguish between 
variables that reflect legitimate criteria of substantive justice, such as 
the character and social circumstances of the suspect, and other nonle- 
gal variables that cannot be legitimate criteria, such as sex, ethnic 
group, and social class. 

Against that background, the variables included in Landau and Na- 
than’s analysis can be sorted into three groups: criteria of formal justice 
(the offense, previous criminal record), criteria of substantive justice 
(age, whether a latchkey child), and illegitimate criteria (sex, ethnic 
group, tenure, area). The analysis shows that variables of all three types 
have an important influence on the outcome, but previous criminal 
record (a criterion of formal justice) has the strongest effect. 

Landau and Nathan described the illegitimate criteria as discrimina- 
tory, by which they meant directly discriminatory. They recognized 
that the use of “substantive criteria” could work to the disadvantage of 
black juveniles: for example, a higher proportion of the black juveniles 
were charged partly because a higher proportion were classified as 
“latchkey children.” This is a clear example of the use of a criterion 
that works to the disadvantage of black people; it also clearly illustrates 
the difficulty of deciding whether the use of such criteria can be justi- 
fied, as discussed in Section I. Landau and Nathan apparently thought 
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that the use of what they called “substantive criteria” could not be jus- 
tified, although they did not explain why. They concluded that the sys- 
tem should revert to emphasizing criteria of formal justice, so that “a 
more balanced representation of blacks among juveniles sent to court 
may be achieved” (Landau and Nathan 1983, p. 147). 

Landau and Nathan made an interesting contribution, but the dis- 
cussion needs to be taken further. From their results it looks as though 
direct discrimination is considerably more important than the use of 
apparently neutral criteria as a cause of the difference in cautioning 
rate between black and white juveniles. For example, their model sug- 
gests that among latchkey children aged ten to fourteen in area 2 who 
were accused of crimes of violence, the probability of being cautioned 
was 0.663 for white children compared with 0.271 for black children 
(Landau and Nathan 1983, table 4). It follows that a reversion to for- 
mal criteria (e.g., abandoning the criterion of parental control) would 
not make much difference. In any case, what is most distinctive about 
police decisions on juveniles is that they lie outside the system of for- 
mal justice, since they cannot be challenged or reviewed by a court. 
In those circumstances, the distinction between formal and substantive 
criteria may not have much importance, since even the application of 
the formal criteria cannot be formally challenged. The problem for 
policy is to find a way of changing the way the police use their wide 
discretion in this matter; Landau and Nathan’s analysis does not dem- 
onstrate that the best way to do this is to revert to legalistic principles 
of decision making. 

A study of juveniles from one London police division referred to the 
juvenile bureau in 1973 showed no significant difference in the propor- 
tion cautioned between whites and nonwhites (Farrington and Bennett 
1981). This result is not enlightening, since the nonwhite group in- 
cluded South Asians (who probably had a high rate of cautioning) and 
Afro-Caribbeans (who probably had a low rate). A study of juveniles in 
Bradford (Mawby, McCulloch, and Batta 1979) showed a higher rate 
of cautioning for Pakistanis than for Indians or non-Asians, but this 
result is hard to interpret, as there was no analysis by offense type. 

In broad terms, there is clear evidence from studies now at least fif- 
teen years old that a higher proportion of Afro-Caribbean than of 
white juvenile suspects were prosecuted but no evidence about current 
practice. This seems to have occurred mainly because of direct dis- 
crimination but also because of the application of intelligible criteria 
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which may or may not be justifiable but which work to the disadvan- 
tage of Afro-Caribbeans. Of course, the few studies that have been car- 
ried out were inevitably subject to limitations. It is possible that studies 
including more detailed information about the social background of ju- 
venile suspects, or about the legal variables in the case, would be able 
to attribute more of the difference in cautioning rates to the applica- 
tion of apparently neutral criteria and less therefore to direct discrimi- 
nation. In the case of adults, there is less scope for discrimination at 
this stage, because a much higher proportion of adult suspects is prose- 
cuted. For adults, there is no detailed evidence about the extent of dis- 
crimination at this stage. 

Although the available statistics are not detailed, there is clear evi- 
dence that in London the overall proportion of persons arrested who 
are subsequently prosecuted is only slightly higher for ethnic minori- 
ties than for white people. This can be shown by comparing persons 
arrested in London in 1985 with persons proceeded against for indict- 
able offenses at magistrates’ courts in 1984 and 1985. As can be seen 
from figure 10, this comparison shows no appreciable difference be- 
tween the ethnic composition of these two groups, which suggests that 
ethnic group was not a factor in determining whether arrested persons 
would be prosecuted. However, these overall results may conceal dif- 
ferences for persons charged with specific offenses. The previous dis- 
cussion has concentrated on cautioning rates for juveniles, but juve- 
niles account for only about 10 percent of the cases that come to court. 
The general picture is dominated by adults, and the overall London 
statistics indicate that bias in decisions about prosecution has little sig- 
nificance as an explanation of the overrepresentation of Afro-Caribbe- 
ans in the prison population. However, the results for juveniles may 
have wider significance, if interactions with the police and courts dur- 
ing youth are an important influence on the development of an adult 
criminal career. 


G. The Courts 

All persons prosecuted should initially appear in the magistrates’ 
courts. Summary offenses (the least serious) can be dealt with only in 
the magistrates’ courts. Indictable-only offenses (the most serious) 
have to be tried in the Crown Court, and the task of the magistrates 
is to decide whether the case should be committed for trial there, or 
dropped. Triable-either-way offenses can be dealt with either in the 
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Fic. 10.—Persons arrested compared with persons prosecuted, London, 1984-85. 
Sources: Home Office (19892, table 4; 1989%, table 1). 


magistrates’ courts or in the Crown Courts. At the hearing in the mag- 
istrates’ court, the defendant may elect to be tried in the Crown Court. 
Also, the magistrates may commit the case for trial in the Crown Court 
if they feel that their own court is not able to deal with it adequately. 

1. The Process prior to Sentencing. Which court the defendant is 
tried in has important implications for the outcome of the case. A high 
proportion of defendants in the magistrates’ courts plead guilty, and a 
high proportion are found guilty, whereas a higher proportion in the 
Crown Courts plead not guilty, and a higher proportion are acquitted. 
However, the penalties imposed by the Crown Courts tend to be more 
severe. Hence, any tendency for ethnic minorities to be tried in Crown 
Courts rather than in magistrates’ courts could lead to a relatively high 
rate of imprisonment for those groups. 

A small proportion of cases never get started in the magistrates’ 
courts either because the defendant fails to appear or because the case 
is withdrawn for lack of evidence. Walker (1988) found for London in 
1983 that a slightly higher proportion of cases against young black 
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than white men (aged fourteen to sixteen) were withdrawn for lack of 
evidence (9 percent compared with 6 percent). She found no difference 
for men aged seventeen to twenty-five (Walker 1989). 

It is fairly well established that a higher proportion of cases against 
black people (Afro-Caribbeans and black Africans) than against whites 
are dealt with by the Crown Courts. Statistics have been published for 
London in 1984 and 1985 covering prosecutions for indictable of- 
fenses: that includes indictable-only offenses (which have to be tried in 
the Crown Court) and triable-either-way offenses, but excludes sum- 
mary offenses. Among males, the proportion committed for trial at the 
Crown Court was 27 percent for whites, 36 percent for blacks, 35 per- 
cent for South Asians, and 27 percent for other ethnic groups (see 
fig. 11). Also, a higher proportion of black females than of white fe- 
males was committed for trial at the Crown Court, although the pro- 
portion of South Asian females and of females belonging to other eth- 
nic groups committed for trial was lower than for whites (Home Office 
1989, table 4). This general pattern is confirmed by an analysis of 
prosecutions of boys aged fourteen to sixteen and another of men aged 
seventeen to twenty-five, in London in 1983 (Walker 1988, 1989) and 
by a survey of defendants in Leeds magistrates’ courts in 1988 (Brown 
and Hullin 1992). 

The tendency for black defendants to be tried at Crown Courts may 
arise partly because of the distribution of offenses: for example, a rela- 
tively high proportion of black defendants are charged with robbery, 
and a high proportion of robbery cases (over 80 percent) are tried at 
Crown Courts. However, this is not the main explanation, since the 
difference remains within broad offense types, with the exception of 
robbery, where it is reversed (see fig. 11). The proportion of black de- 
fendants committed for trial at the Crown Court was particularly high 
in the case of sexual offenses. That may be because a relatively high 
proportion of the alleged sexual offenses are rapes in the case of black 
defendants. 

The anomalous finding for robbery is significant, since it has been 
argued (Blom-Cooper and Drabble 1982) that black people tend to be 
charged with robbery in circumstances where a white person would be 
charged with theft. That would mean that robbery offenses tend to 
be less serious in the case of black than white defendants, which would 
explain why a smaller proportion of these cases against black people go 
to the Crown Court. 

It is well established that among cases going to the Crown Court, 
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Fig. 11.—Proportion of males committed to trial, London, 1984-85. Source: Home 
Office (1989b, table 3). Note: Violence = violence against the person. Sexual = sexual 
offenses. Theft = theft and handling. Fraud = fraud and forgery. The figure shows the 
percentage of those proceeded against at magistrates courts for indictable offenses who 
were committed for trial. 


the proportion that have to be tried there (because the offense is indict- 
able only) is higher for black male than for white male defendants 
(Walker 1989, p. 359, table 8; Hood 1992, p. 51, table 5). Hood’s study 
of cases heard at five Crown Courts in the West Midlands in 1989 also 
showed that the proportion of defendants e/ecting for trial at the Crown 
Court was no higher for black males (8 percent) than for whites (11 
percent). Citing some other as yet unpublished findings, Hood sug- 
gested that there may be considerable regional variation in committal 
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of triable-either-way offenses (Hood 1992, p. 52n.). However, a study 
of cases heard by magistrates’ courts in Leeds in 1989 confirmed the 
West Midlands pattern; it showed that a higher proportion of Afro- 
Caribbean than of white defendants were committed for trial at the 
Crown Court, but this reflected the pattern of committals by magis- 
trates, and not the choices of defendants. The same study also showed 
that in deciding to commit to trial at the Crown Court, magistrates 
were following the recommendation of the Crown Prosecution Service 
in the vast majority of cases (Brown and Hullin 1992, p. 51). 

From Hood’s findings, a considerably higher proportion of the black 
(23 percent) than of the white male defendants (11 percent) pleaded 
not guilty at trial. This confirms earlier indications from Walker’s 
(1989) data for London. 

Persons to be prosecuted can be summoned to the magistrates’ court 
and tried immediately, and this is what happens with many summary 
offenses. However, for more serious offenses (triable-either-way or in- 
dictable only) the usual sequence is as follows: first, arrest; second, re- 
mand by the police either on bail or in custody; third, hearing at the 
magistrates’ court: either remand by magistrates either on bail or in 
custody pending a full hearing in the magistrates’ court or committal 
for trial at Crown Court either on bail or in custody. [f more than one 
hearing at the Crown Court: fourth, remand either on bail or in custody 
by the Crown Court pending the subsequent hearing there. 

Whether ethnic minority defendants are more likely than white de- 
fendants to be remanded in custody at any stage is important for two 
reasons. First, imprisonment before trial is serious in itself, so that a 
higher likelihood of imprisonment before trial, if not shown to be jus- 
tifiable, would be unequal treatment of a particularly serious kind. Sec- 
ond, defendants in prison find it more difficult to prepare a defense 
than those at liberty, and there is evidence (Hood 1992) that they re- 
ceive stiffer sentences. 

The London statistics for 1984 and 1985 (Home Office 19894, table 
3) showed that a higher proportion of black (9 percent) and South 
Asian (8 percent) than of white men (5 percent) accused of indictable 
offenses were committed in custody by magistrates for trial at the 
Crown Court. The difference remains for each group of offenses con- 
sidered separately, except for robbery. 

Walker (1989) has conducted a detailed analysis of remands at every 
stage for her database of London cases in 1983 involving males aged 
seventeen to twenty-five. In the case of both police remands and re- 
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mands by magistrates at some stage, a highér proportion of black than 
of white defendants were remanded in custody. For example, of those 
remanded by magistrates before trial for indictable-only offenses, 53 
percent of the black men aged seventeen to twenty were remanded in 
custody at some point, compared with 41 percent of the whites; in the 
case of those aged twenty-one to twenty-five, the comparable figures 
were 61 percent for black men and 48 percent for white men (Walker 
1989, p. 363, table 14). In the case of police remands, these differences 
were smaller. There is no information from Walker’s study about how 
decisions were made by police and magistrates on whether to bail or 
remand in custody. These officials may have been using apparently 
neutral criteria that work to the disadvantage of black suspects, but 
nothing is known about the criteria used in practice, or about their 
precise effects. 

Walker did investigate the extent to which bail decisions by magis- 
trates were consistent with those earlier taken by police. The police 
were much more likely to remand in custody than magistrates, but 
allowing for that difference of policy, there was a high degree of con- 
sistency between police and magistrates: for example, very few defen- 
dants bailed by police were later remanded in custody or given a custo- 
dial sentence by magistrates. Walker argued that police decisions about 
black and white defendants could be justified in the sense that they 
tended to predict later decisions by magistrates. Similarly, magistrates’ 
decisions about remands tended to predict the final outcome of cases 
in the magistrates’ courts. 


The conclusion is that more blacks than whites were kept in 
custody by the police and by the magistrate before conviction or 
sentence, but there was no difference between blacks and whites 
with regard to whether this was justified in terms of the later 
outcome. The final custodial decision (sentence or remand for 
Crown Court trial or sentence) had the same relationship to earlier 
custody for the two race groups. 

However, the combination of remand and final decision leads to 
a higher proportion of blacks in custody. (Walker 1989, p. 364) 


As discussed in Section I, however, decisions within criminal process 
cannot be convincingly validated in this way. An equally plausible in- 
terpretation is that when deciding whether or not to grant bail, magis- 
trates are strongly influenced by the prior decision taken by the police; 
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and that the outcome of the case, and the sentence, are strongly influ- 
enced by whether the suspect was remanded in custody. On that alter- 
native interpretation, an early police decision not to grant bail could 
have repercussions right through the process; and that early decision 
might be influenced by racial prejudice, or by social background fac- 
tors (e.g., whether the suspect is thought to have a stable family life). 
The consistency of later decisions and outcomes with the early deci- 
sion would indicate that the early decision had a powerful effect, and 
not necessarily that it was justified. 

Walker’s data showed no difference between black and white men 
aged seventeen to twenty in the proportion remanded in custody by 
the Crown Court (rather than by magistrates), although there was a 
difference (12 percent compared with 8 percent) for those aged 
twenty-one to twenty-five. 

The London statistics showed little or no difference for all age- 
groups combined in the rate of acquittal between ethnic groups either 
at the magistrates’ courts or at the Crown Courts (Home Office 1989, 
tables 5 and 6). There were, however, some differences in acquittal 
rates for certain indictable offenses. The most striking of these was 
that among males tried at the Crown Court for criminal damage, 44 
percent of blacks, 38 percent of South Asians, but only 27 percent of 
whites were acquitted. Similarly, Walker’s findings for males aged sev- 
enteen to twenty-five prosecuted in London in 1983 showed little or 
no difference overall in acquittal rates between ethnic groups (Walker 
1989). However, her findings for boys aged fourteen to sixteen showed 
a higher rate of acquittal for blacks than for whites both at the magis- 
trates’ courts and at the Crown Courts (Walker 1988, p. 448, table 6). 
For both courts combined, 15.3 percent of young black defendants 
were acquitted completely, compared with 9.5 percent of whites, and 
10.9 percent of South Asians. 

Hood’s study of cases at five West Midlands Crown Courts in 1989 
concentrated on sentencing but provided some information about ac- 
quittal rates. Among male defendants at the five courts combined, the 
acquittal rates were 9.1 percent for whites, 11.1 percent for blacks, and 
16.7 percent for South Asians and others (Hood 1992; calculated from 
table 1, page 32). However, there was considerable variation between 
the five courts. At one of them (Dudley) the acquittal rate was higher 
among whites than among blacks, whereas at three courts acquittal 
rates were considerably higher among blacks than among whites: for 
male defendants at these three courts combined, the acquittal rates 
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were 9.1 percent for whites, 21.3 percent for blacks, and 26.9 percent 
for South Asians and others. 

Although these data about acquittal rates are not national, they do 
cover the two largest areas of ethnic minority settlement (London and 
the West Midlands). They indicate that there is, if anything, a ten- 
dency for acquittal rates to be higher among ethnic minorities than 
whites, with considerable variation between individual courts. How- 
ever, this tendency is overall rather weak. On one interpretation, this 
suggests an absence of massive bias at earlier stages. For if a much 
higher proportion of black than of white people had been drawn into 
the net through bias, then the cases against black defendants should 
tend to be considerably weaker, so that the acquittal rate should be 
substantially lower for black than for white defendants. The fact that 
it is only slightly lower argues against the hypothesis of massive bias 
earlier. . 

However, this argument is by no means conclusive. What the find- 
ings do demonstrate is a considerable degree of consistency between 
the various stages of the criminal justice process as it impinges on black 
people. There could, in principle, be a degree of bias by the courts in 
reaching their verdicts that mirrors a massive bias at earlier stages. In 
that case, acquittal rates would be much the same for black and white 
defendants even though the evidence against black defendants was 
much weaker. Unfortunately, this idea cannot be tested at present, 
since there has been no study that tried to evaluate verdicts by ethnic 
group according to the state of the evidence or other characteristics of 
the case or the defendant. It is also possible, in principle, that greater 
efforts are made to construct cogent cases against black than against 
white defendants, so that in spite of massive bias against black people 
at earlier stages, roughly the same proportion of black as of white de- 
fendants are convicted. 

For reasons such as these, the pattern of acquittals does not provide 
conclusive evidence on its own, but it fits most easily with the hypothe- 
sis that there is no massive bias at earlier stages. 

2. Sentencing. London statistics on prosecutions for indictable of- 
fenses in 1984 and 1985 (Home Office 1989b) show that there was no 
significant difference between sentences imposed in magistrates courts 
on white and black offenders but that South Asians and members of 
other ethnic minority groups were much more likely than whites or 
blacks to be fined and less likely to be given a custodial sentence. At 
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the Crown Court, however, 57 percent of black offenders were given 
immediate custody, compared with 51 percent of whites, 50 percent of 
South Asians, and 49 percent of other ethnic groups. The high figure 
for blacks was due to the higher proportion given youth custody (19 
percent of blacks compared with 11 percent of whites). Analysis by age 
of the offender and offense group (the only other information available 
in these official statistics) explains a part of these differences, but con- 
siderable variation between ethnic groups in the use of custody remains 
within offense groups for each age-group considered separately. 

One feature of the results was that black men were far more likely 
than white men to be given custodial sentences for sexual offenses. 
This is partly because a higher proportion of these sexual offenses were 
rapes where the offender was black (24 percent) than where he was 
white (3 percent). However, as already observed, the converse pattern 
exists in the case of robbery (robberies committed by white men are 
more serious [Blom-Cooper and Drabble 1982]), yet black men were 
still more likely than white men to receive immediate custody for rob- 
bery. For the most part, the difference in sentences imposed on black 
and white men cannot be explained by the offense, as far as that is 
known from the official statistics. 

Among those receiving sentences of immediate custody at the mag- 
istrates’ courts, there was no difference in average sentence length be- 
tween ethnic groups. At the Crown Court, South Asians received con- 
siderably longer custodial sentences, on average, than whites. Also, 
young black males (aged seventeen to twenty) received longer custodial 
sentences than young white males, although there was no similar dif- 
ference among those aged twenty-one or more. The Home Office sug- 
gested that “the longer sentence length for Asians reflect[s] the high 
proportion of drug trafficking offenders” (1989b, para. 24). A separate 
table showed that among those convicted of drugs offenses, the specific 
offense was drug trafficking for 64 percent of Asians compared with 17 
percent of whites and 27 percent of blacks (19894, table 18). However, 
it has not been demonstrated that this accounts for the longer custodial 
sentences imposed on Asians. 

From the limited information available in these statistics, it 1s not 
possible to tell whether the sentences imposed reflect equal or unequal 
treatment of different ethnic groups. A number of studies have pursued 
this question (McConville and Baldwin 1982; Crow and Cove 1984; 
Mair 1986; Moxon 1988; Hudson 1989; Voakes and Fowler 1989; 
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Brown and Hullin 1992; Hood 1992). However, as Hood (1992) has 
convincingly argued, the earlier studies had serious limitations which 
for the most part prevent any definite conclusions being drawn from 
them on the central question under consideration. Among the prob- 
lems with these earlier studies were inadequate information about vari- 
ables that might explain sentencing decisions, small samples, failure to 
quantify the effects of different variables, aggregation of data from 
magistrates’ and Crown courts, failure to distinguish different ethnic 
minority groups, and confounding of differences between courts with 
those between groups (Hood 1992, pp. 11-18). Hood’s study of sen- 
tencing in five Crown Courts in the West Midlands collected far more 
extensive information than the others about the cases and offenders 
and used far more powerful analytic methods, so it is at present the 
best available source. Its main limitation (but also a strength in analytic 
terms) is that it did not cover sentencing by the magistrates’ courts. 
Some up-to-date information about that is, however, available from 
Brown and Hullin’s study in Leeds. 

There were 2,884 sentenced male offenders in Hood’s sample. Over 
the five Crown Courts covered by the study, 56.6 percent of the blacks 
were sentenced to custody, compared with 48.4 percent of the whites, 
and 39.6 percent of the Asians, although there were substantial varia- 
tions between the individual courts. There were also substantial differ- 
ences between individual judges in the relative sentences they imposed 
on blacks and whites. At the same time, there were considerable differ- 
ences between the three ethnic groups in terms of the three types of 
variables that could justifiably have influenced the sentencing decision: 
how the case had been processed to date, the type of offense, and the 
prior history of offending. Also, there were some differences between 
ethnic groups in their personal and social characteristics, some of 
which might be considered relevant, especially if sentencing is meant 
to be influenced by considerations of substantive (as well as formal) jus- 
tice. 

A tabular analysis suggested “that differences in the use of custody 
were not evident when the case characteristics were generally regarded 
as the most serious and where there was consequently little room to 
exercise discretion in choosing between custody and an alternative sen- 
tence. ‘They do suggest, however, that where there was room to exer- 
cise greater discretion, the racial factor was associated with a pattern 
in the use of custody which was disadvantageous to blacks and that the 
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degree of this disadvantage was much more evident at the Dudley 
courts than at Birmingham” (Hood 1992, p. 65). 

More detailed and precise results were obtained by carrying out sev- 
eral types of multivariate analysis. One method, for example, was a lo- 
gistic regression analysis in which the dependent variable was whether 
or not the offender had been sentenced to custody. The independent 
(or predictor) variables described the legal process, the characteristics 
of the offense, and the prior history of offending. In more detail, they 
included the most serious offense of which convicted, the mode of trial 
(main offense triable only on indictment, either way), whether re- 
manded in custody when appeared for sentence, plea, number of 
charges of which convicted, outstanding court orders, violence in the 
offense, degree of injury, motive for violence, effect of violence, 
amount of financial loss involved, vulnerability of victim, number of 
previous convictions, previous custodial history for similar type of of- 
fense, and previous breach of community service order. Each of these 
items was found to be significantly related to the probability of cus- 
tody, and the logistic regression model reflected the best possible 
method of predicting whether there would be a custodial sentence 
from this combination of variables. In the context of this model, it was 
found that the probability of custody remained 5 percent higher for 
black than for white men, while it remained 5 percent lower for South 
Asian men. The raw difference in use of custody between ethnic 
groups was reduced after taking account of the process, offense, and 
prior record variables, but it did not disappear. The difference between 
black and white men was significant at the 93 percent level of confi- 
dence. 

Differences in the use of custody between ethnic groups were found 
to be greatest where the judges’ discretion was greatest, that is, for of- 
fenses at a middling level of seriousness. In fact, for each type of of- 
fense examined, there was no such difference for the most serious 
offenses or for the least serious ones. This finding parallels the results 
of American studies which show that differences between white and 
black people in rates of imprisonment for rape, robbery, and homicide 
are largely explained by differences in actual rates of offending, 
whereas unaccountable differences in rates of imprisonment are 
greater for less serious offenses (see Sampson and Lauritsen, in this 
volume). 

All of the difference between ethnic groups occurred among those 
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aged twenty-one or over: there was no difference for young offenders. 
Also, there was no difference in custody rate between black and white 
offenders in employment: the differences were confined to those who 
were unemployed. This happened because “being unemployed was a 
factor significantly correlated with receiving a custodial sentence if the 
defendant was black but not if he was white or Asian” (Hood 1992, 
p. 86). A higher proportion of the black male defendants pleaded not 
guilty than of the whites (23 compared with 11 percent), and a not 
guilty plea was associated overall with an increased probability of cus- 
tody. However, because of the detailed pattern of the relationships, the 
difference in pleas between ethnic groups did not help to explain the 
difference in the use of custody. 

In the context of the multivariate model, there was a large difference 
between sentencing practice at Dudley and Birmingham, the two 
largest of the five court areas, which between them accounted for 89 
percent of the cases. At Dudley, black defendants were considerably 
more likely than white defendants to receive custody, and this applied 
fairly consistently to all of the individual judges. At Birmingham, over- 
all black and white defendants were equally likely to receive custody, 
but there was variation between individual judges, such that some 
tended to favor whites, while others tended to favor blacks, and these 
biases canceled each other out. 

Among adult males given custodial sentences, these sentences 
tended to be considerably longer for South Asians and blacks than for 
whites. This was partly because South Asians and blacks were more 
likely to plead not guilty than whites, and because of the detailed char- 
acteristics of their case and prior record, summed up as the seriousness 
of the offense. Those pleading not guilty were given considerably 
longer sentences on average. Among those who pleaded guilty, there 
was little difference in length of sentence between ethnic groups after 
controlling for the seriousness of the offense. Among those who 
pleaded not guilty, however, sentences were considerably longer for 
blacks and Asians than for whites after allowing for the seriousness of 
the offense. 

The plea as a criterion influencing the sentence is an important ex- 
ample of an apparently neutral criterion that works to the disadvantage 
of black people. It is important because it raises difficult conceptual 
issues in a particularly acute form. On the one hand, it is argued that 
the discount for a not guilty plea is what makes a fair system of crimi- 
nal justice a practical possibility. Without it, the number of full trials 
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would grow to unmanageable proportions. This would lead to un- 
derfunding, a decline in the quality of decision making, and increased 
inequality between defendants according to their resources. On the 
other side, it is argued that black people are hostile to mainstream in- 
stitutions in part because they believe the conditions of their lives are 
shaped by racial bias. Refusal to plead guilty is therefore a consequence 
of past experience of racial bias. So if the tariff is higher for those 
pleading not guilty, the effect is that black people are being punished 
more severely than others because they have been subject to racial bias 
and hostility in the past. Without explaining just how he would evalu- 
ate the balance between these conflicting arguments, Hood concluded 
that “[t]here is clearly a need to consider the implications of the policy 
which favours so strongly those who plead guilty, when ethnic minori- 
ties are less willing to let the prosecution go unchallenged” (1992, 
ps191). 

Hood estimated that in the West Midlands, 24.4 percent of the male 
prison population was black, compared with 3.8 percent of the resident 
population, a ratio of 6.4:1.’" He estimated that 70 percent of this dif- 
ference was accounted for by the number appearing for sentence, tak- 
ing account of all stages prior to sentence, but not the profile of of- 
fenses; 10 percent “by the more serious nature of the offenses and 
other legally relevant characteristics of the charges on which black de- 
fendants were convicted” (1992, p. 130); 7 percent by greater use of 
custody than expected (after taking account of legally relevant vari- 
ables); and 13 percent “‘by lengthier sentences, which appears to be en- 
tirely due to a greater propensity to plead not guilty, and to the length- 
ier sentences for those who did so” (1992, p. 130). These findings 
imply that 80 percent of the difference can be explained by the number 
from different ethnic groups appearing at the Crown Court, the nature 
of the offenses, and other legally relevant characteristics of the charges. 
These numbers and patterns emerge from stages prior to the Crown 
Court, although “decisions at all these stages . . . might be affected by 
racial factors” (Hood 1992, p. 130). The 13 percent of the difference 
that relates to lengthier sentences for black males arose in its en- 
tirety from the higher tariffs attaching to not guilty pleas. The remain- 
ing 7 percent of the difference related to greater than expected use of 
custodial sentences and cannot, therefore, be explained by legally rel- 


'’ The comparison is a rough one, because not all persons in prison in the West Mid- 
lands are drawn from the resident population of the region. 
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evant variables. It might be attributable to direct discrimination or, 
alternatively, to legally relevant variables not captured by the study. 

Hood’s data show that a higher proportion of offenses committed 
by black and South Asian men than by white men came to light as a 
result of proactive policing, for example, stop and search, or discovery 
at the scene of the crime. Although this cannot be quantified, the find- 
ings suggest that some of the overrepresentation of blacks does occur 
because policing is targeted on them. More of the South Asians and 
blacks than of the whites had legal advice at the police station, which 
may help to explain why more pleaded not guilty and consequently 
tended to receive lengthier sentences. An important factor associated 
with the greater use of custody for blacks was that they were more 
likely to be remanded in custody when they were sentenced. This 
higher probability of being remanded in custody could not be wholly 
explained by variables known to be legally relevant to the bail/custody 
decision. The proportion who had no social inquiry report prepared 
on them varied significantly between South Asian men (43 percent) 
and blacks (42 percent), on the one hand, and whites (28 percent), on 
the other. Most of this variation occurred because a higher proportion 
of the ethnic minorities had signaled their intention to plead guilty. 
Most of the difference in use of custody between black and white men 
arose among those for whom no social inquiry report was prepared, 
but it is not clear that a failure to prepare a report is the causal factor. 

No study comparable to Hood’s (which covered only Crown Courts) 
has been carried out of race and sentencing in magistrates’ courts. As 
mentioned above, London statistics for 1984 and 1985 (Home Office 
1989b) showed no difference in sentences imposed on black and white 
offenders, although those imposed on South Asians were less severe. A 
recent study by Brown and Hullin (1992) of sentencing in magistrates’ 
courts in Leeds found no significant difference overall in sentences im- 
posed according to ethnic group. Although differences between ethnic 
groups did appear within certain subgroups (e.g., Afro-Caribbean fe- 
males were more likely to receive custodial sentences than white fe- 
males), these could probably be explained by the use of legally relevant 
criteria (offenses committed by Afro-Caribbean females tended to be 
more serious than those committed by white females). The informa- 
tion collected by this study was relatively limited, and the analysis was 
not sufficient to address the question whether discrimination had oc- 
curred. However, together with the London statistics, these findings 
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do suggest that the extent of any racial discrimination in sentencing is 
considerably less in the magistrates’ than in the Crown Courts. 


V. Discussion 
In the light of the findings set out in the last three sections, fragmen- 
tary as they often are, I now return to the central questions raised at 
the beginning of this essay. It is important to establish whether rates 
of crime victimization vary between ethnic groups, not only because of 
the importance of victimization in itself, but also because elevated rates 
of victimization may be related, through black-on-black crime, with el- 
evated rates of offending. For whatever reason, black people (but not 
South Asians) are more likely to become entangled with the web of 
criminal justice than white people. The central task of this essay is to 
consider how far this has happened because of bias, impartial applica- 
tion of criteria that work to the disadvantage of black people, or an 
elevated rate of offending. 

If there is evidence of racial or ethnic bias in criminal justice, we 
need to consider why this bias is against black people but not South 
Asians, who have been equally subject to discrimination in other 
spheres. Where black people are placed at a disadvantage through the 
application of apparently neutral criteria, there is a need to review 
these criteria in the light of their consequences for ethnic minorities, 
and to consider whether it is justifiable to go on using them. If there 
is evidence of higher actual rates of offending among black people than 
among other ethnic groups, then the next step is to explain why this 
is so and, in particular, to consider the links between any bias in law 
enforcement and criminal process and the criminalization of the black 
minority. 


A. Main Findings 

First, ethnic minorities—both black people and South Asians—are 
found to be at higher risk of crime victimization than white people. 
This difference arises partly because the sociodemographic profile of 
ethnic minorities tends to increase their risk of victimization, but a 
considerable difference remains after controlling for the effect of these 
variables. The elevated risk of victimization is also connected with 
characteristics of the neighborhoods where ethnic minorities live. A 
third factor is that a substantial minority of offenses on black people 
(and to a lesser extent on South Asians) are committed by black people, 
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who probably have an elevated level of offending (see below). How- 
ever, black-on-black crime is only a small part of the explanation of 
high black victimization. It is far less significant than in the United 
States, for the simple reason that black people are such a small propor- 
tion of the population of England and Wales (1.6 percent in 1991). 

Second, at the end of the criminal justice process, black people 
(Afro-Caribbeans and black Africans) are about seven times as likely to 
be in prison as white people or South Asians. 

Third, the pattern of offenses for which black people were arrested 
and imprisoned is consistent with the theory that they tend to be the 
targets of proactive law enforcement. Also, there is some evidence of 
bias against black people at various stages: in the targeting of police 
enforcement, the decision to prosecute juveniles, and sentencing by the 
Crown Courts. None of this evidence, however, is entirely clear-cut. 
It can be argued, for example, that the high police stop rate of black 
people is “justified” by results (reported offenses, arrests, and prosecu- 
tions). With regard to decisions to prosecute juveniles, the relevant 
studies are out of date and probably did not include all of the relevant 
variables. With regard to sentencing, the leading study (Hood 1992) 
did suggest some racial bias, but its measured effects were rather small, 
especially when compared with the effects of other variables. 

Fourth, at various points, black people are placed at a disadvantage 
by the application of apparently neutral criteria. The clearest examples 
are the influence of social background factors on the decision to prose- 
cute rather than caution a juvenile (black children are less likely to have 
the stable family background that makes cautioning more likely), the 
influence of social background factors on sentencing, and the lower 
sentencing tariff for suspects who plead not guilty. The relationship 
between guilty plea and sentence accounts for a substantial part (per- 
haps around 15 percent) of the difference in rate of imprisonment be- 
tween black and white people. 

Fifth, although some bias against black people has been demon- 
strated at several stages, and although some apparently neutral criteria 
have been shown to work to the disadvantage of black people, the mag- 
nitude of these effects seems small compared with the stark contrast in 
rates of arrest and imprisonment between black and white people. A 
possible theory is that the stark contrast is mainly or entirely caused 
by cumulative bias and the use of criteria that work to the disadvantage 
of black people at each different stage of the criminal justice process. 
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That theory has recently received support from the results of a study 
of young people aged fourteen to twenty-five (Graham and Bowling 
1996) which showed no difference in rates of self-reported offending 
between black and white youths. However, those findings do not seem 
convincing in the light of sampling problems, the inherent limitations 
of the self-report method in terms of validity and reliability, and the 
evidence that the truthfulness of self-reports may be systematically re- 
lated to ethnic group Junger 1989, but see also Bowling 1990). There 
is a considerable weight of evidence that contradicts the findings of the 
self-report study and suggests instead that the stark contrast in rates of 
imprisonment cannot be mainly the cumulative result of the operations 
of criminal justice process at each stage. 

e The cumulative effects theory would predict a steady increase in 
the proportion of black people among suspects and offenders from the 
earliest to the latest stage of the process. In fact, the proportion of 
black people is about the same among suspects as described by victims, 
persons arrested, and the prison population. 

e Arising directly from the first point, it is impossible to account for 
the high representation of black people at early stages (e.g., according 
to victims’ reports) in terms of bias. 

e Even at stages where bias has been demonstrated, its potential ef- 
fect is fairly limited. For example, proactive law enforcement does tar- 
get black people to some extent: but most clear-ups do not result from 
proactive law enforcement, and most proactive law enforcement can- 
not be targeted on black people. Hence the total effect of this bias 
must be modest, especially in relation to the stark differences in rates 
of arrest and imprisonment between black and white people. To take 
another example, black juveniles are considerably more likely to be 
prosecuted rather than cautioned compared with comparable white ju- 
veniles, but there is no evidence of a similar difference in the case of 
adult offenders, who account for 90 percent of the cases coming before 
the courts. Hence, the bias in cautioning of juveniles, though impor- 
tant, has only a small significance as an explanation of the difference 
in rates of imprisonment between black and white people. 

¢ Although proactive law enforcement targeted on black people can 
help to explain the arrest rates for certain offenses (notably, robbery), 
it cannot for others (such as burglary) for which proactive law enforce- 
ment cannot for the most part be targeted on black people and is in 


any case singularly ineffective. 
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¢ Contrary to what has been stated by’some commentators (e.g., 
Reiner 1989, p. 1993), it is not the case that bias has been demon- 
strated at every stage of the process. Most notably, black people are, if 
anything, more likely to be acquitted than white people. There is not 
a steady accumulation of bias from one stage to the next. 

e The acquittal rate is only slightly higher among black than white 
defendants. This is difficult to reconcile with the hypothesis of massive 
bias against black people at earlier stages, which should lead to the 
cases against them being relatively weak. Although not conclusive in 
itself, this argument carries some weight in the context of the rest of 
the evidence. 

A fair assessment of the limited evidence is that although some bias 
against black people has been demonstrated at several stages of the 
process, and although some decision making criteria clearly work to 
the disadvantage of black people, in large part the difference in rate of 
arrest and imprisonment between black and white people arises from 
a difference in the rate of offending. 

Sixth, South Asians—collectively the largest part of the ethnic mi- 
nority population—are not overrepresented among offenders de- 
scribed by victims, persons arrested, or the prison population. No bias 
has been demonstrated against them at any stage, and at various points 
they tend to be favored compared to white or black people. In other 
contexts, South Asians are just as much subject to racial hostility and 
discrimination as black people. The bias against black people that has 
been demonstrated within the criminal justice system is therefore dif- 
ferent from that existing in other contexts such as employment. It is 
not adequately described as part of a generalized “racism.” More plau- 
sibly it springs from a perception of black people specifically, as dis- 
tinct from other ethnic minorities, as a threat to law and order. Those 
perceptions both are justified by reality, since crime rates are in fact 
relatively high among black people, and help to shape that reality, 
since racial hostility and discrimination will through a sequence of in- 
teractions cause black crime rates to rise still further. 

Returning to the broad perspective established at the beginning of 
this essay, the process of gaining acceptance for a single, universal stan- 
dard of law applicable equally to all ethnic groups seems in some ways 
to be well advanced. Ethnic group is by no means the most important 
characteristic influencing rates of offending or victimization, or the 
way people interact with the police, the probation service, or the 
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courts. Sex and age are far more important predictors, and social class 
is probably more important, too. Although Afro-Caribbeans are con- 
siderably more hostile to the police than white people or Asians, the 
contrast between age-groups is much starker. The ethnic minorities do 
not reject the criminal justice system or deny its legitimacy. As victims 
of crime, or as bystanders, they are just as likely as white people to 
report matters to the police. 

However, it cannot be claimed that law enforcement and criminal 
process have the same effect on black and white people. In the past, 
claims of unequal treatment have tended to be exaggerated and, hence, 
to lack credibility. There is evidence that law enforcement targets 
black people, and there is some evidence of bias at various stages of 
criminal process. Probably more important than bias is the effect of 
apparently neutral criteria which nevertheless work to the disadvantage 
of black people. Yet these effects seem much too small to account for 
the stark difference in rates of imprisonment between black and white 
people. In large part, this difference probably reflects a difference in 
rates of offending. 


B. Explaining Bias 

To the extent that there is bias in law enforcement and criminal pro- 
cess, there is a need to explain why this is directed against black people 
and not against South Asians. A part of the background to any explana- 
tion is that criminalization is the result of a sequence of interactions 
between black people and the authorities. Thus, high crime rates 
among black people may possibly be explained partly in terms of label- 
ing and deviance amplification, and racial prejudice among the authori- 
ties may have had a role in initiating and maintaining such a system of 
interaction. It may be impossible to answer the question “Which came 
first?” A widely shared official view of the early 1970s that people orig- 
inating from the West Indies were a law-abiding community changed 
within three or four years to an equally widespread official view that 
black crime was a particular threat. It has been argued that this was a 
cultural shift (Hall et al. 1978), yet it could alternatively have been 
caused by rising crime rates among the second generation of young 
people whose parents had migrated from the West Indies. 

Bias against black people specifically in law enforcement and crimi- 
nal justice process seems like the counterpart to a growing tendency 
from the late 1970s onward for young black people to define their 
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identity in opposition to the central structures’ of authority in British 
society, most notably, the police. From the Notting Hill Carnival of 
1978 onward, there has been a succession of antipolice riots or upris- 
ings, in which black people have always played a central role. Survey 
research shows that young black people are generally very hostile to 
the police, and considerably more so than young white people (Smith 
19834; Skogan 1990). Yet, surprisingly, the evidence from observa- 
tional studies of police-black encounters does not support this kind of 
explanation (Smith and Gray 1983; Norris et al. 1992). The collective 
hostility of the police and black people toward each other does not 
seem to be expressed at the micro level of individual encounters. 

The outgoing survival strategy adopted by black people in Britain 
contrasts with the culturally enclosed strategy of South Asians (Daniel 
1968; Smith 1977). White people were just as much inclined to dis- 
criminate against South Asians as against black people, but black peo- 
ple were far more likely to encounter discrimination because they were 
more likely, for example, to apply for a job cold, whereas the South 
Asian would be more likely to seek out opportunities through relatives 
and friends. One consequence of these different approaches to surviv- 
ing in Britain may: be that white people have formed very different no- 
tions of the black and South Asian communities. They are more likely 
to feel the need to control the behavior of black than that of South 
Asian people, because the behavior of South Asians tends to be hidden 
from them. 


C. Reviewing Decision-Making Criteria 

Black people are placed at a substantial disadvantage because guilty 
pleas attract a lower sentencing tariff. They also suffer from the use of 
factors such as stable family background in making decisions for exam- 
ple about cautioning versus prosecution, especially of juveniles. As set 
out in Section I, the question of which decision-making criteria are jus- 
tifiable or legitimate raises deep and difficult problems in the philoso- 
phy of law, which are outside the scope of this essay. Nevertheless, 
three simple conclusions do emerge from the present analysis. 

First, it seems important that decision-making criteria should be re- 
viewed in the light of their consequences for different groups, includ- 
ing racial or ethnic ones. However particular criteria are to be justified 
in detail, at a minimum their effects on racial or ethnic groups should 
be taken into consideration. The reason for taking this view is that 
membership of an ethnic group is an important source of personal 
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identity. The use of a criterion that has an adverse effect on a whole 
ethnic group will be seen as an attack on that group, unless the reasons 
for adopting it are extremely compelling. 

Second, these decision-making criteria cannot be validated internally 
by the results they produce within criminal process. For example, the 
criteria used by the police when deciding whom to stop and search 
cannot be validated by pointing to the results (such as offenses re- 
ported, arrests, or prosecutions); police decisions to refuse bail cannot 
be validated by the later decisions of magistrates to refuse bail to the 
same suspects; and the system of offering inducements to plead guilty 
cannot be validated by showing that nearly all of those who plead 
guilty are convicted. The reason is that the later outcomes are not in- 
dependent of the earlier decisions but flow from them and are partly 
shaped by them; hence they cannot alone justify them. The most that 
can be said is that outcomes need to be taken into consideration when 
evaluating decision-making procedures. 

Third, it is, unfortunately, not likely that disadvantage to ethnic mi- 
norities from the application of apparently neutral criteria can be alto- 
gether avoided by changing the criteria. The reason is that the un- 
avoidable element of discretion in the application of the criteria will 
remain. The best example here is the decision about whether to cau- 
tion or charge juvenile suspects. A system for diverting juvenile offend- 
ers from the courts is likely to be advantageous to a relatively high- 
offending group, such as black people. On the face of it, such a system 
(particularly if operated by the police) is bound to involve a large 
amount of discretion, subject to minimal oversight and review. This 
allows scope for direct racial discrimination. The obvious response is 
to require greater use of formal criteria. Any criteria that fit with the 
underlying principles of cautioning are, however, likely to work to the 
disadvantage of a high offending group, such as black people. That 
means either adopting inappropriate criteria that have an equal effect 
on different ethnic groups, which would undermine support for cau- 
tioning, or reverting to a more discretionary approach. ‘This illustrates 
the substantial practical problems that arise in seeking to improve deci- 
sion-making procedures. 


D. Explaining Black Offending 

It seems likely that the two main findings of this review are linked: 
that is, discrimination against black minorities interacts with high rates 
of offending by those same groups. Crime arises from a sequence of 
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interactions. It seems likely that in certain sequences racial hostility on 
one side and antagonism to authority on the other become mutually 
reinforcing. Within this sequence of interactions, actual rates of of- 
fending among black people begin to rise; this rise in turn causes an 
increase in racial hostility and discrimination. It can well be imagined 
that the interaction between racial stereotypes, discrimination, antago- 
nism to authority, and actual rates of offending among black people 
produces a cycle of deviance amplification. These effects would be 
magnified by the large-scale conflicts between black people and the po- 
lice that became so salient over the past fifteen years and acquired in- 
tense significance for young black people (Small 1983). 

Despite the claims that some have made, researchers have not dem- 
onstrated that there is a steady cumulation of discrimination through 
each stage of the criminal justice process. However, a more relevant 
perspective would be the life cycle of the individual. For the young 
black male, there may be a cumulation of interactions which greatly 
increase the likelihood of entanglement with criminal process and sub- 
sequent criminality. 

It will also be important to consider broader causes of crime. Black 
people tend to live in areas of social stress, where crime rates among all 
ethnic groups are high; they have a much higher rate of unemployment 
overall than white people, and a lower standard of living, and a higher 
proportion are in poverty (Jones 1993). However, certain other racial 
minority groups—South Asian Muslims, in particular—are more dis- 
advantaged in these respects than black people, yet have much lower 
crime rates. It would be fruitful to focus on this striking difference in 
future research. 

It would be wrong to assume that these contrasts are a permanent 
feature of the social scene. Concern about crime among black people 
did not appear until the mid-1970s, although it is difficult to say 
whether there was an actual increase in the black crime rate around 
that time. Recent research (Jones 1993) has shown some improvement 
in the conditions of life of black people in Britain over the ten years 
up to 1990. There is currently a striking increase in the number of 
black people going into higher education. Along with such changes, it 
is entirely possible that the proportion of young black people who are 
criminalized will decrease. It is also, unfortunately, possible that the 
crime rate will rise among South Asian Muslims who arrived in Britain 
more recently than migrants from the West Indies and who currently 
suffer greater social and economic disadvantages (FitzGerald 1995), 
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Nevertheless, the difference in rate of imprisonment between black 
and South Asian people is so striking that it can hardly be explained 
by differences in economic hardship or in the timing of the migration. 
What the difference may possibly indicate is that the outgoing and in- 
tegrative strategy initially adopted by migrants from the Caribbean was 
met by rejection leading to conflict, which the more separatist and in- 
ward-looking strategy of South Asians tended to avoid. Of course these 
broad generalizations greatly oversimplify the great range of adapta- 
tions made by different groups over more than one generation, but 
they may contain a kernel of truth. 


FE. Questions for Future Research 

If the main structure of the foregoing analysis is accepted, then the 
central project for future research is to understand the processes of in- 
teraction between black people and the criminal justice agencies that 
have led to an elevated rate of crime among that group. This implies 
the need for more longitudinal studies in the developmental tradition. 
However, these should not just be more of the same. They would dif- 
fer from previous British studies in a number of crucial ways. 

1. These studies would give equal weight to the concerns of psychol- 
ogists and sociologists. Information would be collected from and about 
criminal justice agencies as well as individuals. Use would also be made 
of information about the social and economic structure of the areas 
where individuals live. Interactions between individuals and criminal 
justice agencies would be intensively studied. 

2. The studies would be designed to support detailed comparisons 
between ethnic groups. 

3. Both normal samples and samples of “heavy end” offenders would 
be studied. 

Some will consider the main conclusions drawn above to be prema- 
ture and will wish to test them more intensively than is possible from 
existing evidence. Perhaps the most promising line of inquiry would 
be to take a particular type of offense (such as burglary, robbery, or 
theft from the person) and collect detailed information about the flow 
of cases through the system. The main objective would be to show how 
the decision is taken as to whether to proceed at each stage, where the 
evidence comes from, and how it is assembled. In this way it would be 
possible to test the hypothesis that equally good cases are constructed 
against black as compared with white defendants even though more 
black people are accused because of bias in the system. A closely con- 
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nected point is the need for longitudinal studies tracing the flow of 
cases from arrest to prosecution. 

A major conclusion of this review is that bias against black people 
has been demonstrated at several stages. An important objective of fu- 
ture research should be to establish how this can be prevented. The 
most controversial issue in this large area of study is whether discrimi- 
nation can best be prevented by limiting discretion through further 
rules or by changing the structure or management of organizations and 
the objectives they set themselves. This contest between the legalistic 
and managerial approaches to limiting discrimination should be a cen- 
tral theme of future research. 
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Peter L. Martens 


Immigrants, Crime, and 
Criminal Justice in Sweden 


ABS TRACT 


Immigrants generally have higher crime rates than do indigenous Swedes, 
particularly for violence and theft, and are likelier to be victims of 
violence. Both first- and second-generation immigrants have higher crime 
rates than indigenous Swedes, but second-generation immigrants have 
lower rates than first-generation immigrants—a finding contradicting 
results in other countries. These lower rates may be a consequence of 
Swedish social welfare policy. The offending pattern of second-generation 
immigrants is similar to the pattern of native Swedes. Groups with a high 
total crime rate in the first generation tend to have a relatively high total 
crime rate in the second generation and vice versa. 


It is not fitting in Sweden to describe immigrants in terms of race or 
ethnic minority groups. Even if there is a terminology for race (e.g., 
black or white skin color) and ethnic minority groups (e.g., Gypsies, 
Jews, Sami, etc.) in everyday language, no official concepts have been 
developed to register persons in such terms. It would widely be consid- 
ered as discriminatory to ask a person about his or her “race” in a 
survey or an official questionnaire. The basic concepts used when offi- 
cially classifying immigrants’ ethnic background are citizenship and 
country of birth. 

Moreover, Sweden never accepted the arrangement of temporary 
“guest workers” as did several other Western European countries in 
the 1960s and 1970s. The “labor market immigrants” in Sweden were 
welcome to settle permanently (Hammar 1992). 
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Quite a lot of research has been carried-out:in Sweden to illuminate 
various aspects of the immigrants’ social situation (Martens 1995; Na- 
tional Board of Health and Welfare 1995; Persson and Roselius 1995). 
Several studies have shown that immigrants, or rather some immigrant 
groups, by comparison with indigenous Swedes more often have weak 
economic resources and a low standard of housing, live in housing ar- 
eas with social problems, have health problems, and so forth (Biterman 
1989; Ginsburg 1995; Kindlund 1995; Leinid 1995). It may be symp- 
tomatic of a social welfare state like Sweden to have a special predilec- 
tion for conducting research on the social conditions of various groups 
within the population. At the same time it has been taboo to discuss 
negative behaviors among immigrants such as law breaking. This is 
due to a general fear of giving grist to the mills of xenophobic elements 
within the community. 

The general debate on immigrants and crime has occurred in two 
waves (Eriksson and Tham 1983; von Hofer 1990). The first occurred 
during the late 1970s and the early 1980s. The official crime statistics 
had year after year shown that foreign citizens were overrepresented 
among persons suspected and convicted of offenses. A more detailed 
study by Sveri (1973, 1980) confirmed higher conviction rates among 
the foreign citizens. However, the topic was sensitive, and the patterns 
shown in crime statistics were denied by some administrators. The de- 
bate faded. 

The second wave started in 1989 and is still in progress. When it 
started, Sweden had shortly before established the office of the Om- 
budsman against Ethnic Discrimination, whose task is “to work so that 
ethnic discrimination does not occur in working life or in other areas 
of social life” (Official Yearbook of Sweden 1995, p. 470 [in Swedish; 
throughout, all translations are mine unless otherwise noted]). Peter 
Nobel, who held the office when the debate started, argued that it was 
time to learn the facts about immigrant criminality. His attitude was 
that nobody will profit from remaining silent and that the best thing 
for all involved was to face the facts. In consequence, in spring 1990 
the Swedish government proposed that priority should be given to re- 
search on offending among immigrants and Swedes (Governmental 
Proposition 1989/90:90, p. 105). A few research projects were started, 
and some of their results and conclusions are discussed later in this 
essay. 

Swedish criminal policy is widely known for its humane treatment 
of offenders and prisoners. However, the arguments in the criminal 
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policy debate changed during the 1980s and have become more puni- 
tive. This has probably contributed to drawing greater attention to the 
issue of criminal behavior among immigrants (Tham 1995). 

The years since 1989 have been highly dramatic in the history of 
Europe. The breakdown of communism in eastern Europe generated 
many refugees—not least to Sweden. The confusion and reorientation 
in the political and economic life of the former Soviet states have 
formed a basis for organized crime. The St. Petersburg area in Russia 
and the Baltic States have become a strategic geographical position for 
smuggling drugs, goods, and illegal refugees to Finland and Sweden. 
There is, therefore, a general fear in Sweden that crime will enter from 
the countries across the Baltic Sea. Sweden’s joining the European 
Union in 1995 has also led to worries that uncontrolled criminality 
might soon enter the country from continental Europe. 

The civil war in the former Yugoslavia also resulted in a stream of 
refugees to neighboring countries. Sweden received more than 80,000 
refugees in 1992, the majority (almost 70,000 persons) coming from 
the former Yugoslavia. Refugees from Kosovo-Albania were accused of 
extensive thefts in the shops and houses adjacent to one of their refu- 
gee camps in Sweden. These accusations were widely debated in the 
mass media, especially after the minister of immigration unhappily 
declared that stealing is a part of the culture among the people of 
Kosovo. In 1993, a visa became necessary for persons from the former 
Yugoslavia to enter Sweden; refugee numbers have declined tremen- 
dously. 

Between 1991 and 1994 a new political party (New Democracy) was 
active in the Swedish Parliament, pleading for, among other things, 
law and order and a more restrictive immigration policy. One theme 
that recurred again and again was the higher crime rate for immigrants 
shown by the crime statistics. 

In 1994, a law was passed that has made it easier to expel foreign 
citizens convicted of an offense even when a foreigner has committed 
a relatively minor offense. The committee that proposed this law had 
cited official crime statistics showing that the crime rate among foreign 
citizens had increased markedly (Official Reports of the Swedish Gov- 
ernment 1993). 

Several Swedish studies touching on the topic of immigrants’ devi- 
ant behavior exist, but the results are scattered throughout the domes- 
tic criminological research literature. Most studies on immigrants’ 
offending are based on registered offenses (Sveri 1973, 1980, 1987; 
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Wikstrém 1985, forthcoming; Martens 1990, 1994; von Hofer 1990, 
1994; Ahlberg 1996). Self-report studies on offending (Martens 19926, 
forthcoming) and victimization (Statistics Sweden 19954; Martens, 
forthcoming) have been carried out, but they are few in number. No 
research has investigated whether there are ethnic biases in, for exam- 
ple, police stops and arrests. This essay seeks to report on the more 
important studies carried out in Sweden in this field and to present 
some of their results. It begins with a description of the immigrant 
population in Sweden and how Sweden developed into a country of 
immigration after the Second World War (Section I). In Section H, 
the social situation of immigrants living in Sweden is briefly described. 
Section III gives a general overview of research on offending among 
immigrants in Sweden. Section IV discusses offending among Swedish 
and foreign citizens as reflected in the official crime statistics. Because 
it is based on citizenship of the persons suspected of an offense, the 
definition of immigrants is a narrow one. In Section V, a special study 
is discussed that used a wider definition of immigrants and allows a 
discussion of offending among native Swedes and first- and second- 
generation immigrants. Both the first- and the second-generation im- 
migrants are more often involved in offending than are native Swedes. 
Contrary to expectations, first-generation immigrants tend to be more 
often involved in criminal activities than second-generation immi- 
grants. In Section VI, results from self-report surveys on offending and 
victimization are summarized and discussed. Immigrants report their 
own violent behavior and being victims of violence and threats of vio- 
lence more often than Swedes. Section VII summarizes and critically 
discusses the results of Swedish research on offending among immi- 
grants. Ideas for future research are offered. 


I. Immigrants in Sweden 
Sweden is surrounded by its Scandinavian neighbors: Denmark in the 
south, Norway in the west, and Finland in the east. Across the Baltic 
are the Baltic States (Estonia, Latvia, and Lithuania), Poland, and Ger- 
many. Some parts of Russia also border the Baltic. Immigration to 
Sweden is to some extent influenced by its geographical position. 


A. Composition of the Immigrant Population 

At the end of 1994, the population of Sweden was approximately 8.8 
million. About 922,000 persons were born abroad. Inhabitants born 
abroad are first-generation immigrants. Thus nearly 10.5 percent of 
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the Swedish population consists of first-generation immigrants. About 
537,500 persons were foreign nationals, slightly more than 6 percent 
of the population. Foreign nationals with a residence permit can apply 
for Swedish citizenship after five years in the country. Slightly more 
than one-half of the first-generation immigrants had become Swedish 
citizens by the end of 1994. 

Second-generation immigrants are persons who were born in Swe- 
den and have at least one parent born abroad. About 676,500 persons 
were second-generation immigrants at the end of 1994 (8.5 percent of 
the population). Second-generation immigrants are usually Swedish 
citizens. Only 15 percent are foreign citizens. 

All in all, 1.6 million people in Sweden at the end of 1994 were im- 
migrants or had an immigrant background, slightly more than 18 per- 
cent of the Swedish population. Most, 72 percent, were Swedish citi- 
zens, and 28 percent were foreign nationals. 

The statistics of the immigrants’ country of birth reveal that at the 
end of 1994 (table 1), first-generation immigrants were to a consider- 
able extent persons born in a European country. One-third of immi- 
grants were from a Scandinavian country and one-third from another 
European country (Turkey not included). The Finns were by far the 
largest group, comprising almost 23 percent of the total. Persons born 
in the former Yugoslavia come next, comprising 12 percent of first- 
generation immigrants, followed by Iran and Norway (5 percent each); 
Denmark, Poland, and Germany (4 percent each); and finally Turkey 
and Chile (3 percent each). 

Second-generation immigrants are predominantly persons of Nordic 
background. Fifty percent have parents from a Nordic country. By 
far the largest group has Finnish forebears (one-third of all second- 
generation immigrants). Persons whose parents came from Norway, 
Denmark, and (West) Germany are also relatively common, with per- 
centages ranging from 7 to 10 percent. The national backgrounds of 
second-generation immigrants are influenced by labor force immi- 
grants who settled in Sweden in the 1970s and earlier. The composi- 
tion of second-generation immigrants by the end of 1994 is quite simi- 
lar to the composition of first-generation immigrants at the end of 
1983. 

The proportion of persons born abroad is largest in the big cities. 
At the end of 1992, 16 percent of persons in Greater Stockholm were 
born abroad, just over 13 percent in Greater Malm, and just over 12 
percent in Greater Goteborg. (The proportions of persons of foreign 
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TABLE AS 


Persons with Immigrant Backgrounds, December 31, 1994 


Born Abroad, Born in Sweden, 
First Generation Second Generation 


Swedish Foreign Swedish Foreign 


Country of Birth Nationals Nationals Nationals Nationals Total 
Nordic countries: 173,023 125,821 305,283 43,857 647,984 
Denmark 21,765 19,142 45,787 6,956 93,650 
Finland 129,618 78,178 206,759 28,283 442,838 
Iceland 380 3,905 etS2 921 6,358 
Norway 21,260 24,591 54,787 7,697 108,340 
Other European countries: 151,921 154,582 161,358 21,638 489,499 
Greece 8,890 3,551 10,078 1,153 23,671 
Yugoslavia 28,642 83,678 28,289 8,396 149,005 
Poland 24,461 14,548 21,838 1,686 62,533 
Romania 6,258 4,627 2,781 305 14,021 
Great Britain 3,733 8,836 10,362 1,657 24,588 
Germany 26,153 10,347 Dae Sel22 86,894 
Hungary 11,783 3,016 U2 525 323 27,646 
Africa 18,037 26,924 19,544 3,196 67,501 
Ethiopia 4,449 6,935 3,189 867 17,440 
North America 7,245 8,353 15,872 1,498 32,968 
United States 6,362 7,384 14,239 1,347 29,332 
Latin America 29,396 24,075 20,462 800 74,733 
Chile 13,241 13,954 10,350 184 37,729 
Asia: 97.505 102,767 59,414 14,737 274,473 
India . 8,299 1,654 3,513 141 13,607 
Iraq 6,712 16,677 4,349 1,716 29,454 
Iran 19,146 29,547 7,617 2,936 59,246 
Republic of Korea 7,981 466 1,421 27 9,895 
Lebanon 10,414 11,179 8,591 1,064 31,248 
Socialist Republic of Vietnam 5,872 3,347 2,964 443 12,626 
Syria 5,157 3,915 5,538 435 15,045 
‘Thailand 3,206 4,116 2,429 319 10,070 
‘Turkey 13,450 15,792 14,237 6,706 50,185 
Oceania 638 1,594 1,101 142 3,475 
Unknown 44 80 389 Toile 7,890 
Total 477,899 444,196 583,223* 93,245 1,598,523 


Source.—Swedish Immigration Board (1995), p. 15. 

Nore.—Totals are for geographic regions. “Swedish Nationals” includes about 10,000 children 
of Swedes living abroad; foreign-born “Swedish Nationals” includes former foreign nationals. 

*'The grand total of 583,223 is the number of people with Swedish citizenship who have at least 
one parent born in another country. The subtotals show the number who have at least one parent 
from the indicated region. A person with one parent born in one region and the other parent born 
in another will be counted twice in the subtotals but only once in the total. 


nationality in these cities were 10.2 percent, 8.0 percent, and 7.8 per- 
cent, respectively.) There are large variations within the big cities, with 
a tendency for immigrant density to be greatest in the neighborhoods 
with social problems (low-status neighborhoods) and least in high- 
status neighborhoods (neighborhoods with private housing). If immi- 
grant density in different municipalities in Sweden is compared, the 
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municipalities that border Finland, Denmark, and Norway have rela- 
tively high proportions of immigrants born abroad. There is also rela- 
tively high immigrant density in the mining district, Bergslagen, re- 
sulting from an influx of immigrant labor around 1970 (Statistics 
Sweden and Swedish Immigration Board 1993, pp. 30-31). 


B. Immigration to Sweden 

Compared with other Western European countries, Sweden has a 
high percentage of immigrants. Six percent of the population is of for- 
eign nationality. This is a larger proportion than for all the countries 
of the European Union together (Statistics Sweden and Swedish Immi- 
gration Board 1993). Countries of the European Union with a higher 
proportion of foreign nationals are Luxembourg (29.4 percent), 
Belgium (9.2 percent), Germany (6.9 percent), and France (6.3 per- 
cent). Switzerland (a non—European Union country) had 17.4 percent 
foreign nationals. However, Sweden has a generous policy on the natu- 
ralization of foreign nationals. Among the 922,000 persons born else- 
where but living in Sweden at the end of 1994, about 478,000 persons 
were Swedish citizens. Thus over half of the persons born abroad have 
Swedish nationality. 

Sweden became an immigrant country after the Second World War. 
Lundh and Olsson (1994) have presented an in-depth analysis of the 
immigration to Sweden since the Second World War. The Swedish 
Immigration Board has a yearly publication in which recent statistics 
are presented and discussed. The population flows described in this 
section are to a great extent based on the information from these 
sources (both in Swedish). 

Sweden has not always been an immigrant country. Before 1930 
Sweden was more an emigrant country. By 1920, about 1.2 million 
people emigrated to North America, which equals 23 percent of the 
population in 1900. 

During World War II, Sweden accepted around 130,000 refugees 
from occupied Nordic countries and 30,000 from the Baltic States. 
After World War II, Sweden adopted a generous policy on refugees 
and immigrants, and immigration exceeded emigration. Since then im- 
migration has changed in character and may be described as having 
two main phases: immigrant labor through the end of the 1960s and 
refugees from the beginning of the 1970s. 

Swedish industry expanded rapidly after the war, and there was a 
shortage of indigenous labor. Labor had to be recruited in other coun- 
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tries. From the postwar years up to the beginning of the 1970s, immi- 
gration consisted mainly of immigrant labor. Most came from the 
Nordic countries. During the 1950s, there was also an influx of labor 
from Germany, Austria, and Italy and in the 1960s from Yugoslavia 
and Greece. Throughout these years immigration was relatively un- 
restricted, and virtually anyone resident abroad could come to Sweden 
and arrange a work permit on the spot. Active recruitment also took 
place. 

However, at the end of the 1960s, the rules controlling immigrant 
labor from non-Nordic countries were tightened and recruitment was 
brought into line with labor market requirements. In 1972, recruit- 
ment of foreign labor ceased entirely. Persons from the other Nordic 
countries were exempted from these rules as the Nordic countries have 
had an open labor market since 1954. Since the mid-1970s, the volume 
of Nordic labor has also dwindled, owing to a ‘reduced demand for 
labor. 

Since the early 1970s, immigration of refugees has gradually in- 
creased, mainly from eastern Europe and the Third World. Another 
category of immigrants arise from family reunification. This means rel- 
atives of former labor immigrants, mainly Yugoslavs and Greeks, but 
above all members of the families of refugees. Refugees produced a 
radical change in the composition of the immigrant population. In- 
creasingly, immigrants come from non-European countries such as 
Chile, Iran, and Turkey. But in recent years there has been an increase 
of immigrants from eastern Europe as a consequence of the fall of 
communism and, above all, the war in the former Yugoslavia. 

During the 1950s and 1960s more than half of immigrants came 
from the Nordic countries. After a peak in 1970, the proportion gradu- 
ally fell to one-third during the 1980s and decreased further during the 
1990s. In 1994 slightly less than 10 percent of immigrants came from 
the other Nordic countries. Immigration from other European coun- 
tries has, on the whole, been relatively stable. However, if we look at 
immigration from the various countries during various periods the pic- 
ture becomes less stable. During the 1940s, immigration from eastern 
Europe was relatively high, while immigration from countries in West- 
ern Europe was more common during the 1950s. During the years 
1960-75, immigration from southern Europe dominated, mainly be- 
cause of immigration from Greece. After 1965, immigration from the 
eastern European countries increased again. Events in eastern Europe 
have influenced immigration to Sweden. The Soviet Union’s military 
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invasion of Czechoslovakia in 1968, the persecution of Jews in Poland 
in the early 1970s, the military state of emergency in Poland at the 
beginning of the 1980s, and the fall of communism in the eastern bloc 
at the end of the 1980s are all events that led to increased immigration 
from the eastern European countries. The major emigrant countries in 
eastern Europe have been Poland and the former Yugoslavia. Immigra- 
tion from Poland has been an immigration of refugees. Immigration 
from the former Yugoslavia has been both an influx of immigrant labor 
(during the initial phase) and then an immigration of refugees as a re- 
sult of war in recent years. At the end of 1991, 64,500 persons with a 
Yugoslavian background resided in Sweden; three years later there 
were 149,000 (Swedish Immigration Board 1992, 1995). 

Up to the beginning of the 1970s, roughly 10 percent of immigrants 
came from a non-European country. Since then, this percentage has 
gradually increased. From the mid-1980s up to the early 1990s, around 
half of immigrants came from a country outside Europe. Immigration 
from non-European countries has, with few exceptions, been immigra- 
tion of refugees and has been strongly linked with political develop- 
ments in the countries concerned, such as the military coup in Chile 
in 1973, the civil war in Eritrea (1985-91), and the civil wars in the 
Middle East (Iran, Iraq, Lebanon, etc.) 

In 1994, there was a drastic change in the immigration pattern. The 
number of immigrants from European countries other than the Nordic 
exceeded the number of immigrants from countries outside Europe. 
Nine percent of the immigrants came from a Nordic country, 26 per- 
cent from a non-European country, and 65 percent from a European 
country outside Scandinavia. The increase of European immigrants is, 
of course, a consequence of the political development in the former 
Yugoslavia. 


C. Persons Seeking Asylum 

Apart from immigrants, refugees and persons seeking asylum also af- 
fect the composition of modern Sweden. At the end of 1992, 80,000 
persons were registered with the Swedish Immigration Board. 

The number of persons seeking asylum has gradually increased. The 
figure was 3,000—4,000 persons a year at the beginning of the 1980s. In 
1984, a marked increase took place and reached 12,000 persons. ‘This 
continued until 1989 when 30,300 persons sought asylum. Numbers 
remained relatively constant over the next two years (29,400 persons 
in 1990 and 27,500 in 1991). In 1992 there was, however, a sharp in- 
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crease to about 84,000 persons seeking asylum, of whom 69,000 were 
from the former Yugoslavia. The other major groups came from Iraq 
(3,200 persons) and Somalia (2,700 persons) (Statistics Sweden 1994a, 
table 66). In 1993, the number of asylum applicants dropped to 38,000, 
the two largest groups of applicants being 29,000 from the former 
Yugoslavia and 2,500 from Iraq. In 1994, the number returned to ap- 
proximately the same level as in 1987, namely, 18,600 persons, because 
of a new rule that required persons from Bosnia-Herzegovina to have 
a visa to enter the country (Swedish Immigration Board 1995). During 
1995, the expected number of applicants was about 800 per month, 
that is, not quite 10,000 persons for the whole year (personal commu- 
nication with the Swedish Immigration Board, August 1995). 

In recent years, by no means have all persons seeking asylum been 
granted a residence permit. In 1992, 65 percent of all first-time appli- 
cations for asylum were rejected (Statistics Sweden and Swedish Immi- 
gration Board 1993). In 1993, about 36,000 persons were given a resi- 
dence permit, 20,500 on humanitarian grounds. The majority of these 
asylum applicants came from the former Yugoslavia (Statistics Sweden 
1994a, table 69). In 1994, however, the number granted increased to 
45,000, vastly more than for applicants. This is partly a consequence 
of a lag in handling cases from the previous years (mostly applicants 
from Bosnia-Herzegovina) and partly a result of the government’s de- 
cision to make temporary exceptions from the practice of asylum. 


D. Motives to Emigrate to Sweden 

What makes Sweden an attractive country to emigrate to? Sweden 
is one of the most advanced welfare states in the world with a high 
living standard. Until quite recently unemployment was low. The in- 
come level is relatively high. The country has a long tradition of de- 
mocracy and political stability. It is a peaceful country that has man- 
aged to stay outside the conflicts between the great powers during the 
two world wars thanks to a resolute neutrality policy. The educational 
level is high and education is free. There is a political effort to reach 
equality between the sexes and between inhabitants with different eth- 
nic backgrounds. There is on the whole a generous attitude toward im- 
migration (in particular toward political refugees and family reunion). 
The social welfare system more or less guarantees the asylum seekers 
a minimum financial standard while the authorities examine their 
cases. A minimum financial standard is guaranteed as long as the refu- 
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gee (a person with a residence permit) is outside the labor market and 
cannot earn a living. 

Immigrants living in Sweden supply their compatriots in the home 
country with information about the living conditions and future possi- 
bilities for immigrants in Sweden by personal communication (letters, 
telephone calls, visits during vacations, etc.). Once an ethnic group has 
been accepted as refugees this often brings with it a continued immi- 
gration from this group, partly family reunion and partly immigration 
of friends. It is sometimes stated that the main cause of immigration 
to Sweden is earlier immigration (Lundh and Olsson 1994, p. 18). 

Emigrating to a distant country (say from Bolivia to Sweden) in- 
volves high direct costs. People from the lower social strata cannot 
usually afford to emigrate to a country in another part of the world. It 
is usually people from the middle or the upper social strata who can 
afford it. The greater the distance to the country of destination, the 
higher the emigrant’s socioeconomic status in the home country tends 
to be (Lundh and Olsson 1994, p. 17). Other resources for a potential 
emigrant are the relatives and friends who have already settled in the 
country of destination and can help to finance the travel costs. 

The indirect costs are emotional. Persons place differing value on 
leaving close relatives and friends and the place of residence. Persons 
also value differently the reduced possibilities to engage in cultural, po- 
litical, and religious activities in a new country. The higher the indirect 
costs of emigration, probably the stronger is resistance to integration 
into the new society. 

Principal motives to emigrate to Sweden are to escape from political 
pursuit, family reunion, or just to start a better life in a country with 
a high standard of living (pure financial reasons sometimes combined 
with “excitement seeking”’). Even if there are pure political reasons for 
a person to flee his or her country, there might be financial motives 
behind the choice of Sweden as a destination. “Adventurers,” whose 
foremost dream is to start a better life in a country with a high stan- 
dard of living, can take advantage of a political crisis in their country. 
Being well informed about the refugee policy and the living conditions 
in Sweden, they travel to Sweden and seek asylum there, arguing the 
likelihood of being politically persecuted in their home country. ‘They 
have everything to win and nothing to lose. In reality it is sometimes 
difficult to distinguish between a political and an economic refugee. 

Immigration from the Nordic countries to Sweden is based on quite 
different considerations. There is an open labor market among the 
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Nordic countries, and Sweden used to have’ a lower unemployment 
rate than its neighbors. Motives to emigrate to Sweden from another 
Nordic country have been unemployment, threats of unemployment, 
or just dissatisfaction with low wages in the home country. Other mo- 
tives have been more achievement-oriented, for example, to attend 
professional training not available at home, take university courses, or 
learn Swedish. The open borders within the Nordic countries and the 
open labor market are inviting for young “adventurers” and “excite- 
ment seekers.” The distance between the countries is small, but they 
differ enough culturally to give the feeling of moving from one country 
to another when one is traveling around. For many young people in 
the neighboring countries, the driving force to move to Sweden has 
been the pure excitement that goes with living in a foreign country. 


II. Immigrants’ Social Situation 
Having a job is most important for immigrants to adapt into the new 
society. Regular work implies economic independence. It also gives a 
basis for developing social contacts and a personal identity in the new 
country. 


A. Immigrants in the Labor Force 

During the 1950s and 1960s, immigrants had, on average, a higher 
level of employment than indigenous Swedes. This was because immi- 
grants at that time were mainly labor immigrants. During the 1980s, the 
employment rates for immigrants became lower than for Swedes. This 
applied in particular to recently arrived refugee immigrants. 

The general conditions of the Swedish labor market have undergone 
a tremendous change since the beginning of the 1990s. The unemploy- 
ment rate was about 3 percent in 1984 and fell below 2 percent in 
1989. After 1991, however, the rate gradually increased and reached 
about 10 percent in 1994. The change has been more dramatic for for- 
eign nationals than for Swedish citizens. Until the beginning of the 
1990s, the unemployment rate was between 4 percent and 6 percent 
among the foreign citizens but then started to increase. The rate was 
about 8 percent in 1991, 15 percent in 1992, and 21 percent in the two 
following years. Among Swedish citizens the rate used to be between 
1 percent and 3 percent until 1991 but then increased to 5 percent in 
1992 and to almost 8 percent in 1993 and 1994 (Swedish Immigration 
Board 1995, p. 11). The gap between foreign and Swedish citizens’ un- 
employment rate used to be about 3 percent until 1990. It then grew 
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to 13 percent in 1993 and 1994. Naturalized foreign-born persons have 
a lower unemployment rate than foreign citizens. In 1994 immigrants 
from the Nordic countries, other European countries, and non-Euro- 
pean countries had unemployment rates of 12 percent, 17 percent, and 
36 percent, respectively, if they were foreign nationals and 11 percent, 
11 percent, and 22 percent, respectively, if they were Swedish citizens. 
The unemployment rate among young people is high in general, but 
it is higher among foreign citizens than among Swedes. In 1994, 16 
percent of the Swedish citizens aged 16-24 years were unemployed 
compared with 30 percent among the corresponding age-group of for- 
eign nationals. 


B. Establishment in Swedish Society 

The rapid changes in the Swedish labor market undoubtedly affect 
the social conditions of the population. Not having a job implies de- 
pending on the supplementary benefits of the social welfare system and 
hence limited economic resources. A limited household economy also 
means limitations in daily social life combined with a lot of spare time. 
Being outside the workforce can thus be very frustrating. Psychologi- 
cally, extended unemployment leads to lowered self-esteem and can 
also cause various kinds of psychosomatic problems (Arnetz 1988). The 
most vulnerable are recently arrived immigrants. The consequences of 
recent high unemployment rates on social conditions for immigrants 
have not, as yet, been fully investigated. 

Previous research shows that the social situation of immigrants may 
be difficult at first, but conditions generally change for the better the 
longer they stay. The process of establishment may sometimes take as 
much as ten years (Bernow and Boalt 1989). It is not sufficient to char- 
acterize the social situation of immigrants merely in terms of socioeco- 
nomic status. Assessment should indicate how well the immigrants 
have found their bearings psychologically and socially within the new 
society (on the labor market, financially, in terms of housing and of 
health). Psychological and social adaptation take place in parallel and 
each influences the other. Good social adaptation within the new soci- 
ety is dependent on good psychological adaptation. Good psychologi- 
cal adaptation means that the immigrant is open to accept the norms 
and values of the new society and learns to deal with differences be- 
tween the old and new culture constructively (see further Martens 
1995). What needs further illumination in the near future is how un- 


196 Peter L. Martens 


employment increases have influenced immigrants’ psychological and 
social adaptation. 


C. Previous Research on Social Adaptation 

Research on the social adaptation of immigrants in Sweden paints 
an optimistic picture, at least seen in a long-range perspective. 

1. The distribution of occupations of immigrants shows a change 
with length of stay. The occupational structure among immigrants be- 
comes increasingly similar over time to that of the indigenous Swedish 
population (Bernow and Boalt 1989, p. 35). 

2. The initial occupations of immigrants on arrival are often differ- 
ent from the occupations with which they end up. Introductory oc- 
cupations are usually ones that do not require a knowledge of Swed- 
ish, often within the manufacturing and service sectors. When the 
immigrant has learned the language, for example, this occupation is 
abandoned, and a job more commensurate with his or her qualifica- 
tions is found. 

3. The upward socioeconomic and occupational mobility among im- 
migrants is, generally speaking, slower than among equivalent groups 
of native-born Swedes. However, the difference is not great (Ekberg 
1989). The differences among different groups of immigrants are more 
striking. Finnish, Greek, and Yugoslavian immigrants show much less 
mobility than do Swedes. Immigrants from Poland, the former 
Czechoslovakia, and western Europe show much more upward mobil- 
ity than do Swedes. 

4. The longer immigrants stay in Sweden, the less dependent they 
are on supplementary benefits. Thus the economic resources of immi- 
grants improve the more established they become on the labor market. 
Only after ten years in the country do financial troubles decrease sig- 
nificantly (Bernow and Boalt 1989, p. 43). Some groups of immigrants 
disproportionately remain dependent on supplementary benefits even 
after a long stay in Sweden. These are mainly Turkish immigrant 
groups and part of the Finnish group (Bernow and Boalt 1989, p. 44). 

5. Overcrowding among immigrants is also a function of their length 
of stay. “The longer people live in the Stockholm region the fewer of 
them live in overcrowded conditions” (Bernow and Boalt 1989, p. 46). 
Overcrowding generally decreases to the same levels as for native-born 
Swedes after about ten years in Stockholm. However, there are differ- 
ences between different groups of immigrants. The highest levels of 
overcrowding, even after ten years in Sweden, are to be found among 
typical labor immigrants. 
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6. In a survey of immigrants in the Stockholm region carried out by 
the regional planning and traffic office, it was found that “the longer 
a person born abroad stayed in the Stockholm region the lower the 
probability of his living in a neighbourhood with a high immigrant 
density” (Bernow and Boalt 1989, p. 50). This tendency was similar for 
all immigrant groups studied even though it might be heightened to 
different degrees for different groups. Immigrants who live in neigh- 
borhoods with a high immigrant density are primarily those who ar- 
rived in Sweden relatively recently. The neighborhoods with very high 
immigrant density are the least attractive neighborhoods in the city, 
and a large proportion of native-born Swedes who live there belong to 
the socioeconomically weak groups that have difficulty asserting them- 
selves on the housing market. Bernow and Boalt (1989, p. 51) conclude 
that “it appears as though many of the neighborhoods with a high im- 
migrant density act as transit areas for newly arrived immigrants and 
that they move from these neighborhoods after having stayed there for 
a certain time.” 

7. The proportion of persons registered as sick for long periods is 
higher among immigrants (persons born abroad) than among native- 
born Swedes in all age-groups between twenty and sixty-four years. 
The level of illness is higher among women than among men. Im- 
migrants from a country outside northwest Europe are registered as 
long-term sick cases to a greater extent than are western European im- 
migrants and Swedes. Among men between twenty-five and thirty-four 
years and women between twenty and twenty-nine years, born outside 
western Europe, the level of registration as long-term sick cases is par- 
ticularly high. Immigrants born outside western Europe are also more 
likely to take early retirement. Early retirement is becoming more 
common within these groups as early as forty-five and at that age is 
about 10 percent higher than for western European immigrants and 
native-born Swedes. Persons born in Greece, former Yugoslavia, and 
Turkey have extremely high levels of early retirement. It is very com- 
mon for younger people (twenty-three to thirty-nine years) who are 
immigrants born in, for example, Ethiopia, Iraq, and Syria to be regis- 
tered as sick for long periods (Bernow and Boalt 1989, p. 59). 


D. Harder Times for Immigrants 

During the last few years Sweden has experienced an economic re- 
cession. Budgetary constraints have led to cutbacks in the social wel- 
fare system. These have been extensive in the child-care sector and 
have affected the personal and material resources of child day-care 
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centers, preschools, schools, and recreation centers. The reduced re- 
sources have most affected municipalities in the big-city areas (Na- 
tional Board of Health and Welfare 1994). 

From 1985 to 1993, receipt of social assistance increased in almost 
all types of household and age categories. The number of households 
on assistance increased by just over 25 percent, and costs (fixed prices, 
calculated on the basis of the 1994 cost level) by about 65 percent. 
There is a tremendous difference in cost increase between Swedish and 
foreign households. Payments to Swedish households increased by 
almost 35 percent and to foreign households by almost 140 percent. 
Nearly two-thirds of the cost increase is due to increased disburse- 
ments to foreign households. The latter receive more social assistance, 
among other factors because of their larger households. Assistance to 
the foreign households also covers a longer average time period than 
for the Swedish households (National Board of Health and Welfare 
1995, p. 10). 

The recent increase in unemployment rates has particularly affected 
foreign citizens and was highest among youth with an immigrant back- 
ground. An economic recession coupled with increasing unemploy- 
ment means that-more and more families with children live under 
trying economic and social conditions. The budget cuts within the 
systems of child care, school, and recreation also affect the need for 
the individual and family care services of the social welfare agencies. 
The possibilities for “individual and family care” to compensate for 
deficiencies in the child’s home environment or other areas of the 
child’s life are, however, reduced if there are fewer well-functioning 
day-care activities (kindergartens, schools, recreation centers) (Na- 
tional Board of Health and Welfare 1994, p. 11). 

The immigrants who arrived in Sweden during the last few years 
will have a harder time finding regular work than those who arrived in 
the 1980s or earlier. To the extent they find a job, it will quite likely 
be temporary. It is also likely that they will have small chance, even in 
a long-time perspective, of finding a job corresponding to their quali- 
fications. The most recently arrived immigrants may remain depen- 
dent on social assistance and supplementary benefits even in the future. 

Limited economic resources set limits on these immigrants’ housing 
conditions. They have to continue to live in the neighborhood area 
and the dwelling to which they were first assigned by the authorities. 
These neighborhood areas are usually areas with a high density of im- 
migrants and of persons with economic and social problems. Persons 
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and families living in these less attractive areas and possessing sufficient 
economic resources might leave the area and move to an area with 
fewer social problems, thus making room for new immigrants. In the 
future this can lead to a greater ethnic segregation than is the case to- 
day, particularly in the big cities in Sweden (Wikstrom 1994; Persson 
and Roselius 1995), 

The deteriorated social conditions among immigrants in particular 
will probably lead to more health problems. Those who arrived in re- 
cent years are the most vulnerable. “One can predict that the refugee 
immigrants’ health in the long run will become worse than was the 
case for the ‘old’ immigrants. Many of the newly arrived immigrants 
come from a culturally different society. They more often have trau- 
matic experiences behind them. They are less prepared for living in 
Sweden. They often do not know if it will ever be possible to return 
to their home or when it will be possible. The (constant) dream of a 
return home can make the integration into the new society more diffi- 
cult” (Ginsburg 1995, p. 68 [in Swedish]). 

Hence, the prospects are quite pessimistic for newly arrived immi- 
grants. They will more often than the previous immigrant groups have 
difficulties in getting work, be more dependent on supplementary ben- 
efits, more often be settled in a less attractive neighborhood, more of- 
ten have social and psychological problems, and thus be less willing (or 
even able) to integrate into Swedish society. This in turn affects the 
living conditions of the immigrants’ children growing up in Sweden 
(i.e., the second-generation immigrants). Probably the children of 
those immigrants who came to Sweden before the mid-1980s were bet- 
ter off than the children of the immigrants who arrived during the 
most recent ten-year period. 


If. Research into Criminal Behavior of Immigrants 
Relatively little empirical research has been carried out on immigrant 
crime in Sweden. Most studies based on official crime statistics are 
published by Statistics Sweden. 


A. Police-Recorded Offenses 

Having learned of an offense, the police have to make a preliminary 
investigation, unless the offense is a minor offense such as a petty traf- 
fic violation or a less serious case of smuggling, in which case the police 
can issue a summary fine at the scene of the crime. The clearance of a 
case implies that one or more persons are suspected of the offense. 
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Suspected persons under age fifteen (the age of criminal responsibility) 
are turned over to the social welfare system and do not appear in the 
crime statistics. The prosecutor must decide whether a suspected per- 
son will be prosecuted. Where prosecution is initiated, the court 
chooses a sanction: conditional sentence, probation, fine, or imprison- 
ment. Some persons are acquitted. 

The official crime statistics present relatively detailed information 
about the persons suspected of an offense and even more detailed in- 
formation on those found guilty. 

A distinction is made between persons (suspected and convicted) 
with a Swedish and those with a foreign citizenship. Furthermore, the 
foreign nationals are categorized into those from a Nordic country and 
those from a non-Nordic country. Unlike some other European coun- 
tries, Swedish crime statistics distinguish between foreign nationals 
who reside in Sweden and those who do not reside in Sweden. The 
nonresidents are persons seeking asylum, engaged in business, tourists, 
illegal entrants, and so forth. 

From 1987 on, the official crime statistics also present the number 
of suspects and convicted persons in different national groups: Nordic 
citizens, citizens from the other European countries including Russia 
and ‘Turkey, citizens from an African country, North American citi- 
zens, Central and South American (here referred to as Latin American) 
citizens, citizens from an Asian country, citizens of Australia and Ocea- 
nia, and stateless citizens. 

One shortcoming of the official crime statistics is that they have 
adopted a narrow definition of immigrants. Statistics are produced 
with respect to nationality (citizenship) of the persons suspected of an 
offense. This means that persons with Swedish nationality but who 
were born abroad (first-generation immigrants) are registered not as 
immigrants but as native Swedes. Immigrants can apply for naturaliza- 
tion after five years of living in Sweden, and more than one-half of the 
foreign-born inhabitants have acquired Swedish citizenship. Natural- 
ization authorities check whether applicants have been registered for 
criminal behavior, and if they have, their applications are generally 
turned down. The longer immigrants have lived in Sweden, the less 
their propensity for criminal behavior, even after holding age constant 
(Ahlberg 1996). Thus there is reason to believe that naturalized Swedes 
are less criminal than foreign citizens. 

For these reasons, the National Council for Crime Prevention initi- 
ated a project to study registered criminality among immigrants, using 
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a broader definition than in the official record and referring to the im- 
migrants’ countries of birth. This makes possible a distinction between 
first-generation immigrants, defined as inhabitants born abroad, and 
second-generation immigrants, defined as inhabitants with at least one 
parent born abroad. Ahlberg (1996) has made special analyses of inhab- 
itants born between 1945 and 1974 who lived in Sweden in 1985, con- 
cerning their registered offenses during the five-year period 1985-89. 
The number of inhabitants falling within this definition is about 3.5 
million. Ahlberg studied suspected offenses among native Swedes, im- 
migrants (first-generation), and children of the immigrants born in 
Sweden (second-generation). He also examined the countries of origin 
of the suspected persons in much greater detail than is possible on the 
basis of the official crime statistics. 

Wikstrom (1985) also has made special studies of police-recorded vi- 
olent crimes and deadly violence, recording, among other background 
variables, the suspected persons’ countries of birth. 


B. Crime Surveys 

Victim surveys in Sweden are very rare. Sweden participated in the 
International Crime Survey (Alvazzi del Frate, Zvekic, and van Dijk 
1993), but this study did not collect information about the respon- 
dents’ immigrant backgrounds. Statistics Sweden has carried out con- 
tinuous surveys on the living conditions of the population since 1974 
(Statistics Sweden 1995a). The purpose of these surveys is to study var- 
ious welfare indicators such as health, economy, employment, educa- 
tion, housing, and social life. Since 1978 “social safety” was included 
as an area of social welfare. Under this heading the surveys have in- 
cluded some questions about respondents’ exposure to crime and fear 
of crime. The focus has been on crimes of violence and property 
crimes. In these surveys the respondents’ ethnic background was regis- 
tered in terms of born in Sweden, born abroad, and parents born 
abroad. 

In the 1990s, some smaller local crime surveys were carried out and 
included both adults and schoolchildren. The Stockholm Project is an 
example (Wikstrém 1990z). This project focused on eight neighbor- 
hood areas in Stockholm. In the adult survey of 1990, about 1,600 per- 
sons living in the areas were sampled and interviewed by telephone, 
and among other things, asked whether they had ever been suspected 
of crime and interviewed by the police and whether they ever had been 
found guilty of a crime in court. They were also asked about being 
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victims of violence and theft. The survey was replicated in 1992. The 
study of juveniles was carried out among ninth-grade pupils in the 
classrooms of the schools located in the eight neighborhood areas. A 
questionnaire was administered containing, among other things, ques- 
tions on victimization and self-reported crime. The study was carried 
out in 1990 and then replicated with a few changes in the questionnaire 
in 1992. 

In 1993, the Swedish Center for Immigration Research (CEIFO) at 
Stockholm University carried out an extensive survey of attitudes to- 
ward immigrants in the Swedish population (Lange and Westin 1993; 
Westin and Lange 1993; Lange 1995). A special survey of the attitudes 
of immigrants from Finland, Poland, Chile, and Iran toward Swedes 
was also carried out. In cooperation with the Swedish National Coun- 
cil for Crime Prevention, questions on fear of crime and being victims 
of violence and theft were included. The respondents were also asked 
if they had been suspected of crime and interviewed by the police and 
if they had been found guilty of a crime in court in Sweden. 

The following sections focus on offending among Swedish and for- 
eign citizens as reflected in the official crime statistics, Ahlberg’s spe- 
cial study of registered offenses among first- and second-generation 
immigrants, and results from victim and self-report studies. 


IV. Offending among Swedish and Foreign Citizens 
Of all the offenses reported to the police during a year, only a fraction 
can reasonably be ascribed to a particular person by the police. These 
persons are identified as suspects. In 1994, 1,112,500 offenses were re- 
ported to the police. Of these, 285,600 were attributed to almost 
102,000 suspected persons. 


A. Persons Suspected of an Offense, 1984-94 

Statistics Sweden distinguishes between suspected offenders regis- 
tered as residents in Sweden and suspected persons not registered as 
residents, as do I in this section. The nonresidents include asylum 
seekers, tourists, persons in business, and illegal entrants. 

1. Nonresidents. ‘There were about 3,500 nonresident suspects a 
year until 1988. This increased to about 9,300 persons in 1993 but fell 
to 5,600 persons one year later. Where do nonresident suspects come 
from? ‘Table 2 shows that they usually come from other Nordic or Eu- 
ropean countries. The number of Nordic citizens suspected of an of- 
fense has gradually decreased from 1,700 to 1,200. However, the num- 


Sweden 203 


TASLEE 2 


Number of Suspected Persons by Nationality Group, for Foreign 
Nationals Not Residing in Sweden, 1987-94 


Other Other Latin 
Nordic European African American Asian Other 

Year Country Country Country Country Country Country Total 
1987: 

N 1,729 976 233 218 154 69 3,379 

Percent Sie? 28.9 6.9 6.4 4.5 2.0 100.0 
1988: 

N i oye? 1,095 315 292 244 82 3,580 

Percent 43.3 30.6 8.8 8.2 6.8 2.3 100.0 
1989: 

N 1,708 1,597 340 218 144 72 4,079 

Percent 41.9 39.1 8.3 5.3 3.5) 1.8 100.0 
1990: 

N 1,681 2,301 433 147 358 123 5,043 

Percent 33.3 45.6 8.6 2.9 Vl 2.4 100.0 
1991: 

N 1,589 2,952 826 214 599 131 6,311 

Percent 25p2 46.8 151 3.4 9.5 2a 100.0 
1992: 

N 25 5,353 581 241 364 146 7,960 

Percent 16.0 67.2 Ne? 3.0 4.6 1.8 100.0 
1993: 

N 1,248 6,781 471 268 385 179 9,332 

Percent 13.4 Wie 5.0 2.9 4.1 1.9 100.0 
1994: 

N 1,173 3,390 356 313 278 125 5,635 

Percent 20.8 60.1 6.3 Be) 4.9 ee) 100.0 


Source.—Statistics Sweden (19884-19935), table 3.2.9; National Council for Crime 
Prevention Sweden (1994), table 2.6; Statistics Sweden (19950), table 410A. 


ber of other European citizens has changed strikingly during the 
period 1987-94. There were 1,000 suspects in 1987, 3,000 in 1991, 
and 7,000 in 1993. In 1994, the number suddenly went down to about 
3,500 suspects. 

These changes can be explained by the political changes in eastern 
Europe since the end of the 1980s. The breakdown of communism and 
the former Soviet Union made it possible for eastern Europeans to 
travel to western Europe, including Sweden. The war in the former 
Yugoslavia resulted in a stream of refugees and asylum seekers to Swe- 
den. The sudden increase of nonresident suspects in 1991 can also be 
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TABEE3 © 


Number of Suspected Persons with Foreign Citizenship Residing in 
Sweden by Nationality Group, 1987-94 


Other Other Latin 
Nordic European African American Asian Other 

Year Country Country Country Country Country Country — Total 
NOSE 

N 5,378 3,487 458 836 135) 255 11,789 

Percent 45.6 29.6 3) Tel ile Ded 100.0 
1988: 

N 5,118 3,398 461 1,016 1,624 317 11,934 

Rercent mums? 28.5 Bi) 8.5 13.6 2.6 100.0 
1989: 

N 5,501 3,644 620 1,293 2,092 381 il 59651 

Percent 40.6 26.9 4.6 95) 1525) 2.8 100.0 
1990: 

N 5,661 4,078 724 1,487 2,509 483 14,942 

Rercentams 7/0. 27.3 4.8 9.9 16.8 352 100.0 
1991: 

N 5,641 4,450 993 1,551 2,873 605 16,113 

Percent 35.0 27.6 6.2 9.6 17.8 3h, 100.0 
1992: 

N 5,210 4,469 15279 1,586 2,894 599 16,037 

Percent ms2)) 27.8 8.0 9.9 18.0 sy 100.0 
IQ. 

N 4,787 4,488 1,288 1,404 2,787 619 153378 

Rercentaam Lal 292 8.4 Ohl 18.1 4.0 100.0 
1994: 

N 4349 4570 1,216 1,225 2,444 523 14,327. 

Percent 30.3 31.9 8.5 8.5 17.0 3.9 100.0 


Source.—Statistics Sweden (19882-19934), table 3.2.9; National Council for Crime 
Prevention Sweden (1994), table 2.6; Statistics Sweden (19950), table 410A. 


ascribed to more suspects with African and Asian citizenship. The sud- 
den decrease in the number of European suspects in 1994 can probably 
be ascribed to the decreasing number of asylum applicants that year. 

2. Residents. Before 1989, the number of suspects with foreign na- 
tionality residing in Sweden was below 12,000 persons a year. It gradu- 
ally increased to 16,000 persons in 1991 and 1992 and decreased the 
next two years to 14,500 suspects in 1994, 

About 12 percent of suspects who resided in Sweden in 1984 were 
foreign citizens. After 1990, the level went up to almost 16 percent and 
in 1994 went down slightly to less than 15 percent. Looking at the 
different nationality groups among the suspects in table 3 reveals that 
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the Nordic and other European citizens have dominated, even if the 
number of the former decreased (from 5,500 to 4,500 suspects during 
the ten-year period) and the number of the latter increased (from 3,500 
to 4,600 suspects). Asian citizens have comprised about 20 percent of 
the foreign suspects since the beginning of the 1990s and have almost 
doubled their proportion since 1984. African citizens have increased 
sharply from about 500 suspects in 1984 to nearly 1,300 after 1991. 
Seen as a whole, then, the percentage of Nordic citizens among sus- 
pects has gradually decreased during the past ten years along with 
slight increases for other European citizens and marked increases for 
non-European citizens. 


B. Crime Structure 

Of what kinds of crimes are foreign and Swedish citizens suspected? 
Figure la—e presents an overview of the patterns of offenses against the 
Penal Code and other laws and regulations of which persons with 
Swedish and non-Swedish citizenship were suspected in 1994. 

1. Residents. On the whole, Swedish, other Nordic, and non- 
Nordic nationals residing in Sweden are suspected of about the same 
patterns of offenses. Of these, offenses of theft (theft, petty theft, rob- 
bery, unlawful taking of a vehicle) are the most common, followed by 
road traffic offenses, offenses against the person, fraud, and offenses 
against the Narcotic Drugs (Punishment) Act. 

Some small differences between the groups warrant mention. The 
citizens from other Nordic countries more often than Swedes and non- 
Nordic citizens were suspected of road traffic offenses, whereas non- 
Nordic citizens more often were suspected of offenses against the per- 
son and theft. Crimes against the person are offenses of assault and 
sexual offenses. 

2. Nonresidents. A striking but not unexpected finding is that for- 
eign citizens not residing in Sweden are more often suspected of smug- 
gling offenses than are their counterparts living in Sweden. Moreover, 
they were to a less extent suspected of offenses against the person. 
Nordic citizens not living in Sweden have relatively often been sus- 
pected of fraud, whereas non-Nordic citizens (mainly other European 
citizens) have a strikingly high proportion of thefts, with shoplifting 
dominating. 

C. Overrepresentation of Foreign Citizens 


Six percent of the Swedish population in 1994 were foreign citizens. 
Of the 96,257 suspected persons living in Sweden, 85 percent were 
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Fic. 1.—Crime structure among suspects, 1994. a, Swedish citizens. b, other Nordic 
citizens, residents of Sweden. c, non-Nordic citizens, residents of Sweden. d, other Nor- 
dic citizens, nonresidents. e, non-Nordic citizens, nonresidents. Source: Statistics Swe- 
den 1995b, table 403. 
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Swedish citizens, and 15 percent foreign nationals. Among the 7.2 mil- 
lion persons over fourteen years, about 416,000 were foreign citizens 
(5.8 percent). The proportion of foreign nationals among persons sus- 
pected of offenses is 2.5 times higher than one can expect from the 
population structure. 

The overrepresentation of foreign citizens varies for different types 
of offenses, with the highest overrepresentation under two main head- 
ings: violent offenses and theft offenses (table 4). Rape, assault of chil- 
dren, and attempted murder or manslaughter show proportions of for- 
eign citizens that are at least four times higher than might be expected 
relative to their proportion of the national population. Aggravated rob- 
bery, pickpocketing, and thefts and petty thefts in shops and depart- 
ment stores also show proportions of foreign citizens among the 
suspects which are about four times higher than expected. Not sur- 
prisingly, smuggling offenses are also relatively more common for for- 
eign citizens. 
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TABLE 4 


Percentage of Foreign Citizens among Persons Suspected of 
Different Types of Offenses, Residents, 1994 


Foreign 
Type of Offense Citizens Overrepresentation 
Violent Offenses: 
Rape, aggravated rape Dieih all 
Assault of children: 
7-14 years 27.6 eu) 
0-6 years 2oe2 a3 
Attempt to murder/manslaughter Mase: 4.0 
Murder/manslaughter 21.7 Sof 
Aggravated assault: 
Against women Jeph 3.8 
Against men 18.6 BED) 
Unlawful threat 194 333) 
Violence to public servant WF 3.0 
Violent resistance 17.8 3.0 
Offenses of stealing: 
Theft, petty theft in shop or department store Wile 3.6 
Pickpocketing 28.1 4.8 
Aggravated robbery 18.0 3351 
Goods Smuggling Act 232 4.0 


Source.—Statistics Sweden (1995), table 403. 


D. Crime Participation Rates 

The number of suspects in different groups who live in Sweden is 
related to the number of persons at the age of criminal responsibility 
(fifteen years and above) per 100,000 inhabitants in that group. This 
rate gives information about the relative frequency of suspects in each 
nationality group and shows rates per 100,000 persons in each group 
who have been suspected of at least one offense per year on average 
for the years 1987-93 (see fig. 2). It is thus a measure of the suspect 
rate in each nationality group. But it can also be seen as a measure of 
a yearly rate of crime participation. It is in this sense that the rate is 
referred to here. The yearly crime participation rate is also calculated 
for persons in the different age-groups. 

1. Nationality Group. The yearly participation rate among the 
Swedish citizens is 1,200 suspects per 100,000 citizens. Thus 1.2 per- 
cent of Swedish citizens aged fifteen years and above on average were 
suspected of an offense per year during 1987-93. 
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Fic. 2.—Number of suspects per 100,000 inhabitants over 14 years old, by nationality 
group; mean values are for 1987-93. “Asian” excludes Turkey; “Other European” 
includes Turkey and the former Soviet Union. Sources: Statistics Sweden (19884—93a), 


table 3.2.9; National Council for Crime Prevention Sweden (1994), table 2.6; Statistics 
Sweden (19885-9254), table 2.3; Statistics Sweden (19934, 19940), table 2.2. 


Latin Americans, Africans, and stateless persons have the highest 
yearly participation rates. Between 6 percent and 7 percent of the per- 
sons in these nationality groups living in Sweden have been suspected 
yearly of at least one offense. These rates are more than five times 
higher than for the Swedish citizens. 

Citizens of the other Nordic and European countries have a yearly 
participation rate of 3.5 percent, which is three times higher than for 
the citizens of Sweden. This is slightly lower than for citizens of Asian 
countries who have a rate slightly less than 4.5 percent. Citizens of the 
United States, Canada, and Australia living in Sweden have a yearly 
crime participation rate close to that of Swedish citizens. 

2. Age and Nationality Group. Swedish criminological research has 
repeatedly shown that young people aged fifteen to seventeen years 
have the highest crime participation rates and that the rate gradually 
decreases with age (Stattin, Magnusson, and Reichel 1989; Wikstrém 
1990; Farrington and Wikstrém 1994), 

Figure 3a shows the crime participation rates in different age-groups 
among Swedish citizens fifteen years and older. As expected, the youn- 
gest group has the highest rate, with 3,100 suspects per 100,000 inhab- 
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Fig. 3.—Number of suspects per 100,000 inhabitants of Sweden, by age-group and 
nationality, 1987-93. a, Swedish citizens. b, North American and Australian/Oceanian 
citizens. c, Nordic and Other European citizens. “Other European” includes ‘Turkey and 
the former Soviet Union. d, Latin American citizens and stateless persons or persons 
with unknown citizenship. e, Asian citizens. f, African citizens. Sources: Statistics Sweden 
(19884—932), table 3.2.9; National Council for Crime Prevention Sweden (1994), table 
2.6; Statistics Sweden (1988/—925), table 2.3; Statistics Sweden (19934, 19946), table 2.2. 
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itants of that age in the population. Hence, about 3.1 percent among 
the young Swedish citizens aged fifteen to twenty years have been sus- 
pected of at least one offense a year during the seven-year period. The 
annual participation rate decreases gradually with higher age, and at 


sixty and above, the rate is 220 suspects per 100,000. 
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This age-crime distribution can be assumed to illustrate the preva- 
lence of registered criminality in different age-groups in the Swedish 
population and can serve as a frame of reference for discussing the reg- 
istered criminality of foreign citizens. 

North American and Australian citizens who live in Sweden have 
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about the same annual crime participation rate as the Swedish citizens. 
As figure 3b shows, these two nationality groups also resemble Swedish 
citizens regarding the age-crime rate distribution. The irregular distri- 
bution for Australian citizens is probably a consequence of the low 
number of persons in each age category. 

The annual participation rates in different age-groups among the 
Nordic and other European citizens form distributions with similar 
shapes. They have the same diminishing trend with higher age as was 
found for the Swedish citizens. However, the rates are constantly two 
or three times higher than those for the Swedes. 

Swedish residents from Latin America, Asia, Africa, and unknown 
countries show a different pattern in the age-crime distribution than 
the previous nationality groups do. They peak at a later age. 

Latin American citizens and the stateless have the highest annual 
crime participation rate at the age of twenty-one to twenty-four years. 
The youngest age-group has indeed a high rate but not quite as high 
as the subsequent age-group. More than 9 percent of Latin American 
citizens aged fifteen to twenty years have been suspected of an offense 
compared with almost 10 percent in the age-group of twenty-one to 
twenty-four years. 

Asian citizens residing in Sweden show a similar distribution of the 
annual participation rates as the two nationality groups just discussed 
with, however, rates being considerably lower. The distribution of the 
Asian citizens deviates from the others in that the age-group twenty- 
five to twenty-nine years has a higher rate than the youngest group. 
Hence, Asian citizens in Sweden are most criminal between the ages 
of twenty-one to twenty-nine years, with between 5 percent and 6 per- 
cent suspected of an offense each year. 

African citizens living in Sweden have a quite different age-crime 
distribution showing a rather even distribution for the age range of 
fifteen to forty-nine years, with a peak at the age of twenty-five to 
twenty-nine years. The rate increases gradually up to the age of 
twenty-five to twenty-nine years and then gradually declines to the age 
of forty to forty-nine years. After the age of forty-nine there is a 
marked decline of the crime participation rate. Another striking obser- 
vation among the Africans is that those aged forty to forty-nine years 
have the same participation rate as have those between twenty-one and 
twenty-four years of age. 

3. Overrisks by Age and Nationality Group. The higher likelihood 
(the “overrisk”) that a member of an immigrant group will be sus- 
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Fic. 4.—Overrisk of being suspected of an offense, by age-group and nationality, 
1987-93. Sources: Statistics Sweden (1988a—93a), table 3.2.9; National Council for 
Crime Prevention Sweden (1994), table 2.6; Statistics Sweden (1988-925), table 2.3; 
Statistics Sweden (1993, 19945), table 2.2. 


pected of a criminal offense vis-a-vis Swedish citizens is obtained by 
relating the immigrant groups’ crime participation rate to the rate for 
the Swedish citizens. The ratio tells us how much higher the crime 
participation rate is for the immigrant group as compared with the 
Swedish nationals. The ratio can also be interpreted as an overrepre- 
sentation of suspects in a nationality group in relation to the Swedish 
citizens. The overrisk is calculated for each age category. Figure 4 
shows the trends of the overrisks by age and nationality. The figure 
reveals that the immigrant groups cluster on three levels. For one 
group, namely, the African citizens, the trend differs remarkably. 

The North American and Australian citizens have the lowest over- 
risk in all age categories. The values of the overrisks fluctuate around 
one, which implies that these two immigrant groups have the same risk 
for being suspected of an offense as the Swedes. On the next level are 
the Scandinavian and other European citizens as well as citizens of 
Asian countries, with an overrisk of between two and four. The Latin 
Americans have the highest overrisk, with between three and six times 
higher risk of being suspected of an offense than Swedes. The stateless 
persons and those whose citizenship is unknown aiso have a high over- 
risk, but on a slightly lower level than the Latin Americans. 
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For all the immigrant groups mentioned, the overrisk of being sus- 
pected of a criminal offense tends to be greater with increasing age. 
This means that young immigrants are generally more similar to their 
Swedish companions concerning participation in criminal activities 
than are the older immigrants. Older immigrants tend to be less simi- 
lar to older Swedes. African citizens, however, show a quite different 
pattern from the other groups. The youngest age-group among the Af- 
ricans has an overrisk on the same level as the young European and 
Asian citizens, but the overrisk then gradually increases with age and 
reaches the ratio of 6:1 at the age of forty to forty-nine years. This 
ratio exceeds even the overrisk of the Latin-Americans of that age. The 
overrisk for the oldest age-group among the Africans is, however, even 
lower than for their European counterparts. 

The lower overrisks among the younger immigrants as compared with 
the older immigrants might indirectly suggest that second-generation 
immigrants tend to be less overrepresented in offending than are first- 
generation immigrants. This is contrary to what has been pointed out 
in the international research literature (Killias 1989) and in the gen- 
eral debate in Sweden. This question is taken up again in greater detail 
in Section V. 

4. On the Age-Crime Distribution. Research on criminal careers has 
found that the older a person is when suspected for an offense, the 
more likely it is that he or she has been involved in criminal activities 
earlier in life (for an analysis of Swedish longitudinal data, see Wik- 
strom [19904]). After the age of twenty, the probability that a person 
who commits a crime is a first-time offender decreases rapidly. Corre- 
spondingly, if a person commits a crime after the age of twenty, the 
probability that he or she is a recidivist increases with age. 

Against this background, the groups of citizens with their highest 
crime participation rates occurring after the age of twenty years be- 
come particularly noteworthy. The later the crime participation peak 
of a given group occurs, the more remarkable the finding. Most ex- 
treme are the African citizens, with a peak as late as from twenty-five 
to twenty-nine years. Citizens from Asia and Latin America as well as 
the stateless persons living in Sweden have the highest participation 
rate at twenty-one and twenty-four years. 

Nordic and other European citizens seem to show a “normal” pat- 
tern of relationship between age and crime participation, even if the 
level of the rates is higher in all age-groups than for the Swedish citi- 
zens. ‘The levels of the participation rates are generally higher for all 
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groups of citizens than for the Swedes, except for the North American 
and Australian citizens who seem to resemble the Swedish in their 
crime participation rates. 

How can the higher crime participation rates among the foreign citi- 
zens living in Sweden be explained? A number of possible explanations 
can be identified. 

1. Being an immigrant may involve day-to-day incidents generating 
psychological and emotional stress. For example, they may feel inse- 
cure and threatened, especially when manifestations of xenophobia are 
widespread. In social interactions both inside and outside the family 
this stress can generate frictions (Wikstrém 1995) resulting in violence 
and the threat of violence. 

2. Immigrants who have come from circumstances in which it was 
extremely difficult to obtain the essential means of survival to a society 
that lives in material affluence, that is, with a wide range of attractive 
goods apparently displayed with minimum surveillance, may easily be- 
come tempted to steal. 

3. Emigration may in itself be based on a selection process. Persons 
who are dissatisfied with their social and material conditions, who 
are adventure-loving and looking for excitement, and who moreover 
have weak bonds to conventional others in their home country may be 
more prone to emigrate than steady and loyal (or even patriotic) per- 
sons. In addition, a relatively high proportion of the persons who emi- 
grate may already have started on a criminal career in their country of 
origin (and even have a bad reputation there) and just continue it in 
the new country. Studies of offenders from Finland have shown that 
some come to Sweden in order to commit crimes and have crime rec- 
ords in Finland (Olsson 1986). Lenke (1983) has, however, character- 
ized some of the Finnish immigrants in Sweden as sociopolitical refu- 
gees. 

4. Some immigrants may start their criminal careers relatively late 
(“late bloomers”) as a consequence of the combination of their culture 
of origin, their personality, and the stress and strain that goes with the 
situation of being an immigrant (see DiLalla and Gottesman [1989], 
referred to in Hamalainen and Pulkinen [1995]). 

5. The higher level of offending among the immigrants may be a 
consequence of the combination of all the factors mentioned. But the 
factors may have different weights for different groups of immigrants. 

The differences between the nationality groups can probably also be 
explained to some extent by differences in the types of crime they have 
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been suspected of. Unfortunately, there is no, detailed information in 
the official crime statistics about offending within the various national- 
ity groups. It was shown earlier in this essay that the crime structure 
of Swedish citizens, other Nordic citizens, and non-Nordic citizens liv- 
ing in Sweden was fairly similar, with offenses against the person, how- 
ever, being slightly more common among non-Nordics. Offenses such 
as domestic violence and physical assault (occurring, e.g., when social- 
izing with countrymen) are slightly more prevalent among non-Nordic 
citizens than among Swedish and other Nordic citizens. Such offenses 
are committed by adults. This can partly explain why some of the na- 
tionalities have such high suspect rates at a relatively high age. 

The immigrants have a higher overrepresentation in the more seri- 
ous offenses, and these offenses also tend to have a relatively high 
clearance rate. These serious crimes are often more frequent later in 
the individual’s criminal career. This can contribute to the higher over- 
representation among the foreign-born suspects in general and the 
higher overrisks at the higher age-groups among some of the national- 
ity groups. 

During the last fifteen years, between 10,000 and 20,000 persons per 
year, predominantly foreign citizens, have emigrated from Sweden. 
There is a continuous in- and outflow of people in the immigrant pop- 
ulation. Are the emigrants more serious people who return to their 
home country because of political changes for the better there? Noth- 
ing is known about the criminal behavior of those who emigrate from 
Sweden. Are they less criminal than those who stay in Sweden? If so, 
there is a selection process going on, with a growing proportion of 
lawbreakers among those remaining in Sweden. Aggregated over the 
years, this process would mean that lawbreakers are overrepresented 
among the immigrants, at least among the foreign citizens living in 
Sweden. 


E. Discrimination 

Another important factor that may contribute to higher observed 
participation rates among foreign citizens is the possible discrimination 
against foreigners in the criminal justice system. 

It is difficult to draw conclusions about discrimination on the basis 
of the official crime statistics. Table 5 shows the percentages of for- 
eign citizens among persons suspected of an offense, convicted of 
an offense, and registered in the Swedish prisons during the period 
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TABLE 5 


Annual Percentage of Foreign Citizens 
among Persons Suspected of an Offense, 
Convicted of an Offense, and Registered 
in the Prisons, 1983-94 (Residents and 
Nonresidents Included) 


Found 
Guilty of 

Suspected a Criminal Registered 

of a Crime Offense in Prison 
1984 tS 13 17 
1985 16 14 Ly 
1986 15 14 16 
1987 16 14 16 
1988 17 15 17 
1989 18 16 17 
1990 20 7 18 
1991 iil 18 20 
1992 22 19 21 
1993 DR 20 21 
1994 20 19 20 


Source.—For suspects: Statistics Sweden (1985- 
1993b), table 3.2.8; National Council for Crime Pre- 
vention Sweden (1994), table 2.1; Statistics Sweden 
(19956), table 411. For the convicted: Statistics Swe- 
den (1985-19935), table 3.4.6; National Council for 
Crime Prevention Sweden (1994), table 3.6; Statistics 
Sweden (1995b), table 940. For persons registered in 
the prisons: statistics are from the Information Unit 
of the National Prison and Probation Administration 
in Sweden. 


1984-94. The percentages include all foreign citizens, both residents 
and nonresidents. 

The percentages are fairly consistent among the three levels. There 
is also consistency over time. When the percentage of foreigners 
among suspected persons increases, there are corresponding increases 
among persons convicted and in the prisons. When the foreign per- 
centage of suspects decreases, corresponding changes are also found 
among convicted persons and persons in prison. This suggests that 
Swedish and foreign citizens are treated in much the same way within 
the criminal justice system. 

Another approach is to compare decisions made by the courts con- 
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TABLE 6 \ 


Percentage of Persons Convicted of an Offense, by Principle 
Sanction and National Background, 1994 


Foreign Foreign 
Nationals, Nationals, Percent 
Residents and Residents Swedish Foreign 
Sanction Nonresidents Only Nationals Nationality 
Imprisonment 14.9 14.4 ES: 20.8 
Forensic psychiatric treatment 6 8 = 20.6 
Probation 4.5 5.6 7.4 ey 
Conditional sentence 14.3 33 14.5 17.8 
Special care/treatment Dy 2.8 24 16.7 
Fines 50:2, 48.3 44.2 20.0 
Waivers of prosecution 10.9 12.0 14.8 12.9 
Other 2.4 2.8 Sof 
Total 100.0 100.0 + 100.0 18.0 
N 11,895 9,180 54,094 


Source.—Statistics Sweden (1995b), table 531. 
Noter.—Offenses are against the penal code. Percentage of foreign citizens within 
each type of sanction is also shown. 


cerning Swedish and foreign citizens convicted of similar offenses. Ta- 
ble 6 shows the distribution of sanctions for all foreign citizens, foreign 
citizens living in Sweden, and Swedish citizens for 1994. The table also 
shows the percentage of foreign citizens (both residents and nonresi- 
dents included) within each type of sanction. 

Sanctions imposed on foreign and Swedish citizens are on the whole 
similar. There are, however, small differences concerning the imposi- 
tion of a fine, imprisonment, and waivers of prosecution. The imposi- 
tion of both fines and imprisonment is slightly more common among 
foreign citizens, whereas the use of waivers of prosecution is slightly 
more common among Swedish citizens. Smuggling of narcotics was a 
relatively common offense among foreign citizens not living in Swe- 
den, and this could partly explain the higher proportion of imprison- 
ment imposed on them. Violent crimes were slightly more common 
among resident foreign citizens. Thefts and petty thefts were the most 
common offenses among nonresident foreign citizens, and this could 
explain the high proportion of fines among the foreigners. The differ- 
ences between the foreign and Swedish citizens concerning the imposi- 
tion of sanctions are small and can most probably be explained by the 
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types of offenses for which the various groups have been suspected and 
convicted. 

On the basis of these data, it is not possible to identify any system- 
atic discrimination against foreign citizens in the criminal justice sys- 
tem. However, the information available in the crime statistics is too 
superficial to permit close examination of the question of discrimina- 
tion. And there is certainly something in von Hofer’s concluding re- 
marks on the discrimination hypothesis. Although there are no obvious 
signs of discrimination against the foreign citizens within the Swedish 
criminal justice system, he notes that “the fact that almost half (44 per- 
cent) of all the persons who have been sentenced to life imprisonment 
for murder since 1966 are foreign nationals makes one reflect” (von 
Hofer 1994, p. 18 [in Swedish]). 

Even if there is equal treatment of Swedish and foreign citizens 
within the criminal justice system, there may be differences in the re- 
porting of offenses to the police. It is possible that there could be a 
greater tendency to report a detected offense to the police when the 
offender is a foreigner, which may in part be a result of prejudice. 
Moreover, the police may be more likely to stop and check persons 
who are foreign in appearance. However, studies in some other Euro- 
pean countries (the Netherlands and the former West Germany) have 
not been able to document such tendencies among the police (Junger 
1989). There may also be a greater risk that a foreigner will be discov- 
ered when committing an offense, especially if he or she attracts atten- 
tion owing to an unusual appearance. However, no Swedish research 
illuminates the question of possible differences in reporting or police 
checks for different groups. 


V. Offending among First- and Second- 
Generation Immigrants 
The previous section focused on foreign citizens suspected of an of- 
fense as reflected in the official crime statistics. The analysis concerns 
only a limited part of the Swedish immigrant population, namely, 
those over the age of fourteen who have not obtained Swedish citizen- 
ship, because records are maintained in terms of nationality. Since nat- 
uralization was readily available, naturalized immigrants are reported 
as “Swedes.” Ahlberg (1996) has compared suspected offending among 
first- and second-generation immigrants and among native Swedes 
during the five-year period 1985-89. Concerning the immigrants, the 
study comprises both foreign nationals and naturalized Swedish citi- 


222 Peter L. Martens 


zens. A focus on first- and second-generation immigrants implies that 
the concept of immigrant is based on the individual’s country of birth 
or the country of birth of the individual’s parents. All immigrants and 
the children of the immigrants born in Sweden are included, however, 
with the reservation that they must have been born between 1945 and 
1974 and were living in Sweden in 1985. There were 3.5 million in- 
habitants in Sweden within this age range in 1985. Appendices A and 
B provide an overview of the national backgrounds of the population 
studied. Ahlberg’s study has necessitated special computer runs on var- 
ious registers performed by Statistics Sweden. These have provided 
relevant information about each individual in the population concern- 
ing social and national background and suspected offending. Informa- 
tion from the different registers (to which only Statistics Sweden has 
access) was merged. This procedure for gathering information about 
private persons is of course a delicate issue and can only be carried out 
with special authorization from the Data Inspection Board. 

This section focuses first on different types of crime and discusses 
how first-generation immigrants, second-generation immigrants, and 
native Swedes differ in their offending behavior. Immigrants and 
Swedes are then compared with respect to their crime participation on 
the basis of national background. 


A. Types of Offenses 

Table 7 is based on the number of offenses registered during the 
five-year period studied in the various crime categories and presents 
the proportions of offenses of a specific crime category which can be 
ascribed to native Swedes and first- and second-generation immi- 
grants. 

Table 8 shows the percentage of persons among first- and second- 
generation immigrants and among native Swedes who have been sus- 
pected of at least one offense within a specific crime category during 
the study period. This percentage is equivalent to the crime participa- 
tion rate. The rates are standardized, which means that the rates for 
the immigrants have been calculated on the basis of the distribution of 
sex, age, and region of residence (categorized as living in a big city or 
not) among native Swedes. ‘Thus the background variables mentioned, 
which are of some importance for criminal behavior, have been held 
constant to make the crime participation rates between the groups 
more comparable. The table also presents the overrisk or overrepre- 
sentation among the first- and second-generation immigrants, respec- 
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TABLE 7 


Offending among First and Second Generation Immigrants and 
Native Swedes by Type of Offense, 1985-89 


First Second Native 
Generation Generation Swedes 
N 308,581 315,423 2,920,700 
Percent in population 8.9 8.7 82.4 
Assault, aggravated assault (in percent): 
Against unknown women i) 14 67 
Against acquainted women 19 11 70 
Against unknown men 18 14 68 
Against acquainted men 18 12 69 
Rape, aggravated rape 38 15 47 
Other sexual offenses 10 8 82 
Unauthorized takings and thefts of 
motorcars 12 17 71 
Thefts from a motorcar 10 16 74 
Robbery, aggravated robbery 22 17 60 
Theft, petty theft in shop or 
department store 24 12 64 
Fraud 17 11 1 
Offenses inflicting damage 6 7 87 
Road Traffic Offenses Act 15 12 72 
Driving under the influence of alcohol 16 11 HE 
Narcotics Drug Law 11 11 78 
Murder, manslaughter 28 10 61 
Offenses against liberty and peace 20 12 69 
Burglary, aggravated burglary in 
apartment or house 14 16 70 


Source.—Ahlberg (1996), table 22. 
Note.—Numbers are percentages calculated on the number of offenses within each 


type of offense. 


tively. The overrisk value tells us how many times higher the participa- 
tion rate is for an immigrant category as compared with the rate for 
native Swedes. The higher the ratio, the higher the overrisk or over- 
representation. 

1. First-Generation Immigrants. Of all the suspected offenses in- 
volving the population members in Ahlberg’s study, 15.4 percent can 
be ascribed to first-generation immigrants. 

Table 7 shows that foreign-born suspects are a low proportion of 
those suspected of offenses of inflicting damage (6 percent) but quite 
a large proportion concerning violent crimes such as rape (38 percent) 
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and murder or manslaughter (28 percent). They constitute a relatively 
large proportion of those suspected of robbery (22 percent), offenses 
against liberty and peace (20 percent), and assault (slightly below 19 
percent). There is a tendency for the proportion of offenses committed 
by foreign-born persons to increase with the seriousness of the offense. 
Thus the more serious the offense, the higher the probability that the 
suspected person is foreign-born. Theft in shops and department 
stores is an exception. Almost 25 percent of the thefts in stores and 
department stores with an identified suspected person were ascribed to 
foreign-born suspects. 

The crime-participation rates confirm these observations. Table 8 
shows that foreign-born persons generally have a higher participation 
rate than native Swedes. The participation rates are on the whole more 
than twice as high for the foreign-born as for native Swedes. The over- 
representation is most pronounced for the violent crimes. Physical as- 
sault of a person unknown to the offender is about four times higher 
among the foreign-born than among native Swedes. The rates for 
murder and manslaughter and for robbery are about 3.5 times higher 
among the foreign-born. The rates for the most serious offenses such 
as rape and murder or manslaughter are very low, less than .1 percent. 

Thefts in shops and department stores also have a high overrepre- 
sentation among the foreign-born. Foreign-born persons were sus- 
pected of thefts in shops and department stores almost 3.5 times more 
often than the native Swedes. 

2. Second-Generation Immigrants. According to Ahlberg (1996), 
about 12 percent of the suspected offenses among the population 
members in the study can be ascribed to second-generation immi- 
grants. 

Table 7 shows that second-generation immigrants are on the whole 
less involved in the suspected offenses than are first-generation immi- 
grants, and the variation in percentages between the different types of 
offenses is smaller. The second-generation immigrants are involved to 
a greater extent than the first generation in car thefts and thefts from a 
car. The second generation is slightly more often involved in suspected 
offenses of burglary. 

Table 8 shows that second-generation immigrants generally have 
lower crime participation rates than first-generation immigrants. ‘The 
rates for the second-generation immigrants are about 1.5 times higher 
than the rates for native Swedes. For first-generation immigrants, the 
rates are more than twice as high. The participation rates for second- 
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generation immigrants also show a more limited variation. Their high- 
est overrepresentation occurs with offenses of physical assault against 
persons not known to the offender. Their overrepresentation in bur- 
glary is also relatively high. 

To sum up, first-generation immigrants were more often involved 
in criminal activities during the study period of five years than the sec- 
ond generation. This finding is contrary to the observations made in 
some other European countries where it has been found that second- 
generation immigrants tend to be more engaged in criminal activities 
than the first-generation immigrants (Loll and Friedrichs 1983; Killias 
1989). It is also contrary to the conventional wisdom in the general 
debate in Sweden. 

First- and second-generation immigrants show different profiles in 
their offending. First-generation immigrants appear relatively more of- 
ten in relation to violent offenses such as rape, murder or manslaugh- 
ter, physical assault, and robbery. They also appear relatively often as 
offenders for theft in shops and department stores. 

The offending of second-generation immigrants is more often di- 
rected to cars and items related to cars. But burglary in apartments and 
houses is also slightly related to the offending of the offspring of the 
foreign-born. Second-generation immigrants are relatively often in- 
volved in situations where they have physically attacked (both males 
and females) persons with whom they are not acquainted. The pattern 
of offending among the second-generation immigrants is closer to the 
pattern of native Swedes than that of first-generation immigrants. 


B. National Background 

Ahlberg (1996) also focused on the crime participation rates among 
the first- and second-generation immigrants with different national 
backgrounds. Table 9 shows the crime participation rates of first-gen- 
eration immigrants with different nationality backgrounds. The rates 
in the table are standardized, which means that they have been calcu- 
lated on the basis of the distribution of sex, age, and region of living 
among native Swedes. 

1. First-Generation Immigrants. Table 9 ranks countries from 
which first-generation immigrants come according to their crime par- 
ticipation rates. Native Swedes have the lowest participation rate (5.8 
percent). Foreign-born persons, irrespective of country of origin, have 
higher crime participation rates than native Swedes. Immigrants from 
‘Taiwan, China, Japan, Vietnam, United States, and Great Britain have 


‘TABLE 9 


Total Crime Participation Rates in Percentages by 
Country of Birth, 1985-89 


Country of Birth Participation Overrisk 
Algeria, Libya, Tunisia, Morocco 20.6 3.6 
Chile 20.0 3.4 
Iraq 18.2 Sal 
Jordan, Palestine, Syria 17.4 3.0 
Iran bifo 3.0 
Soviet Union 17.0 2.9 
Poland 16.8 2.9 
Lebanon 1537 bit 
Bolivia, Peru, Equador 15.4 Dal 
Romania 15.1 2.6 
Ethiopia 14.7 yi) 
Turkey 14.2 2.4 
Yugoslavia 14.1 2.4 
Colombia 14.0 2.4 
Czechoslovakia 13.6 ja: 
Italy EPS} 23 
Finland 152 23 
Hungary ee: HA 
Argentina, Uruguay WX Hall 
Portugal, Spain 10.9 1.9 
Thailand 10.6 1.8 
Denmark 10.5 1.8 
Norway 10.5 1.8 
Austria 10.3 1.8 
Bangladesh/Pakistan 10.1 ily 
Germany (West) 9.1 1.6 
Greece 9.1 1.6 
Korea 8.7 15 
India 8.2 1.4 
Great Britain 6.9 ee 
Vietnam 6.6 ee 
United States 6.5 Hi 
Taiwan, China, Japan 6.4 itt 
Sweden 5.8 1.0 
Remaining countries in: 
Africa excluding Uganda ia 2.4 
North America jn Ey 1.9 
Asia 9.4 1.6 
Europe 8.0 1.4 
Unspecified 9.5 1.6 


Source.—Ahlberg (1996), table 15. 
Nore.—Rates are standardized. The overrisks in relation to native 
Swedes (second-generation immigrants not included) are also shown. 
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rates close to that of Swedes. At the top of the list are the immigrants 
from North Africa and Chile. 

Generally speaking, immigrants from the Arab countries have the 
highest rates. Those born in Algeria, Libya, Morocco, ‘Tunisia, Iraq, 
Jordan, Palestine, Syria, and Lebanon all have standardized participa- 
tion rates of between 15 percent and 20 percent. Relatively high rates 
(between 13.5 percent and 17 percent) are also found among immi- 
grants born in eastern European countries such as Yugoslavia, Poland, 
Romania, Bulgaria, Czechoslovakia, and the Soviet Union. Latin 
Americans from Argentina, Uruguay, Bolivia, Peru, Ecuador, and Co- 
lombia come next, with a standardized rate ranging from 12 percent to 
15 percent. The Chileans are outliers among the Latin Americans with 
a rate of 20 percent. Africans other than from Arab countries in North 
Africa have also standardized rates of 12-15 percent. Immigrants from 
Nordic countries have rates of 10-13 percent. Rates below 10 percent 
are found among immigrants from western European countries (except 
Italy, Spain, and Portugal), the United States, and Southeast Asia. 

Further observations can be made concerning Chilean immigrants. 
They have arrived in Sweden in two waves. The first to arrive were 
pure refugees since they were escaping from the military coup in 1973. 
Then came Chileans who had emigrated for economic rather than po- 
litical reasons. Ahlberg (1996) has compared the Chilean immigrants 
who came between 1975 and 1978 with those who arrived between 
1979 and 1985. Among the former, 16.4 percent were suspected of at 
least one offense during 1985-89 compared with 22.5 percent of the 
latter. This difference remains when sex, age, and region of living have 
been held constant. On the basis of this finding, Ahlberg has hypothe- 
sized that immigrants who come to Sweden in connection with a polit- 
ical event in their home country ought to have a lower rate of of- 
fending than those who emigrate during other periods. However, this 
hypothesis was not confirmed in general when applied to other coun- 
tries with similar political changes. 

2. Second-Generation Immigrants. Ahlberg (1996) has compared the 
crime participation rates for second-generation immigrants with only 
one parent born abroad with their counterparts with both parents born 
abroad. He found that the latter tend to have a higher participation in 
criminal activities than the former (table 10). 

In table 11, the crime participation rates for the second-generation 
immigrants with both parents born in the same foreign country are 
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TABLE 10 


Crime Participation Rates in Percentages for Some 
‘Types of Offenses for Second-Generation Immigrants 
by the Parents’ Immigrant Background, Standardized 

Rates, 1985-89 


Parent(s) Born Abroad 


Father Mother Both 
All kinds of offenses Pe, 7.0 8.9 
Offenses against the penal code 5.3 Sal 6.9 
Violent crimes 1.6 ils} Pope 
Offenses of stealing 2.9 BH 3.8 


Source.—Ahlberg (1996), table 31. 


displayed. The different national backgrounds are ranked from those 
with the highest participation rates to the lowest. The rates are un- 
standardized. The corresponding unstandardized rates for the first- 
generation immigrants are shown in the column to the right of the 
table. 

Consistent with earlier observations, second-generation immigrants 
tend to have lower crime participation rates than first-generation im- 
migrants, with the exception of some of the Nordic countries. Ahlberg 
(1996) reports a high correlation between the participation rates of the 
first- and second-generation immigrants (7 = .80). This implies that 
first-generation immigrants from countries with high crime partici- 
pation rates (Algeria, Libya, Tunisia, and Morocco) tend to have 
offspring with high rates as well. Correspondingly, first-generation 
immigrants from a country with low crime participation rates (Tai- 
wan, China, Japan, Vietnam, and the United States) also have offspring 
with low rates. 


C. Violent Crimes 

Ahlberg’s study showed that first-generation immigrants are over- 
represented for violent offenses, which Wikstrém (1985) posits can be 
attributed to two principal sources: violence among immigrants living 
in neighborhoods with social problems and violence between Swedes 
and immigrants that takes place in the city area, often in the context of 
public entertainment. Violence between immigrants consists of family 
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TABLES) 


Total Crime Participation Rates in Percentages for 
Second Generation Immigrants by the Parents’ 
Country of Birth, 1985-89 


Crime Participation 


Rates for 
Second Generation—Both Parents Second First 
Born In: Generation Generation 

Algeria, Libya, Morocco, Tunisia 18.7 26.9 
Turkey ED. 14.4 
Jordan, Palestine, Syria 11.6 16.9 
Yugoslavia 11.6 14.7 
Finland les) TAS) 
Portugal, Spain NOY 10.8 
Denmark 10.0 9.6 
Greece 9.6 10.2 
Hungary 9.5 11.6 
Norway 9.0 8.6 
Italy 8.6 11.8 
Romania, Bulgaria 8.2 15.3 
Soviet Union 8.1 118597! 
Czechoslovakia Holl 13.6 
Poland 6.8 15.0 
Germany 6.7 8.0 
United States 6.3 Sih 
Austria 6.1 8.4 
Great Britain 4.3 6.4 
Estonia 3.8 ae 
Korea 2.9 6.4 
‘Taiwan, China, Japan 2.4 4.9 
Remaining countries in: 

Africa 8.3 Use 

Europe Ded hee) 


Source.—Ahlberg (1996), table 32. 

Norr.—Only persons with both parents born abroad are included. 
Total crime participation rates for first-generation immigrants born in 
the stated country are also shown. Rates are unstandardized crime par- 
ticipation rates. 


conflicts and conflicts emerging in daily social intercourse among ac- 
quaintances. Violence between Swedes and immigrants is concentrated 
to the pubs and restaurants and other places of public entertainment 
in the city area. 


In a study of the violence resulting in death in Stockholm between 
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VABDEAI2 


Offenders Involved in Violence Causing 
Death, 1980-91, by Ethnic Background 


Country of Birth Per 100,000 
Sweden ial 
Born abroad—total 525) 
Finland staal 
Other Nordic countries 1.4 
Northern Europe it) 
Southern Europe 1 
Eastern Europe ied 
Asia 3.9 
Africa ey 
North America 3.0 
South and Central America 5.4 


Source.—Wikstrom (forthcoming). 

Note.—Rates are per 100,000 of the mean num- 
ber in the respective group of countries in the popu- 
lation. 


1951 and 1991, Wikstrém (forthcoming) found (table 12) that in the 
1980s, Africans (mainly from Ethiopia and Morocco) had the highest 
involvement in violence leading to death, followed by Finns. The 
involvement of Africans and Finns was more than twice that of any 
other ethnic background. 

Wikstrom also found that the percentage of male offenders with an 
immigrant background increased from 13.6 percent in the 1950s 
to 40.7 percent in the 1980s. This is because offenders among first- 
generation immigrants increased from 10.6 percent of the total in the 
1950s to 33.9 percent in the 1980s. 


VI. Crime Surveys 
Not all offending is detected, and even when a crime is known it is not 
always reported to the police. To obtain a better picture, crime surveys 
have been conducted. Crime surveys are based on statistical samples 
drawn from the population which ask respondents if they have com- 
mitted certain crimes (self-report studies) or if they have been victims 
of certain crimes (victim studies). 


A. Self-Reported Crime 


International studies show that crime differences between the indig- 
enous population and immigrants are less pronounced for self-reported 
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crime than for recorded crime. The reliability of the respondents’ an- 
swers to questions touching on such a sensitive topic as deviant and 
criminal behavior can be questioned. An assumption among Swedish 
criminologists is that young people give more reliable answers to such 
questions than do adults. There are detailed Swedish self-report stud- 
ies of criminal behavior among Swedes and immigrants. Results from 
some of the studies made in this country are presented here. Results 
from the Stockholm Project and the CEIFO survey mentioned below 
will be published in Martens (forthcoming). 

As mentioned earlier in the essay (Section IIIB), the Stockholm 
Project carried out two waves of surveys among adults as well as among 
ninth-grade pupils living in eight neighborhood areas in Stockholm. 
Questions were asked about victimization and their own offending, 
among other things (Wikstrom 19904; Martens 19924, and forthcom- 
ing). The CEIFO survey was an extensive study of attitudes toward 
immigrants in the Swedish population between eighteen and seventy- 
one years of age. The study was further completed with a special sur- 
vey of immigrants from Finland, Poland, Chile, and Iran focusing on 
their attitudes toward Swedes. The CEIFO survey also included ques- 
tions asking about the respondents’ victimization and own offenses 
(Lange and Westin 1993; Westin and Lange 1993; Martens, forth- 
coming). 

1. Adult Respondents. ‘Two groups of telephone interviews of the 
adults in the Stockholm Project do not reveal great differences be- 
tween respondents born in Sweden and respondents born abroad who 
admit being suspected of crimes. In the 1990 study, the proportion in 
both groups was between 10 percent and 11 percent (Martens 19920). 
In the 1992 study there was, however, only a small difference showing 
that 10.6 percent of the respondents born in Sweden had been sus- 
pected of crime as compared to 6.7 percent among those born abroad 
(Martens, forthcoming). 

The two studies also asked the respondents if they had been found 
guilty by a court. The 1990 study shows a slightly larger percentage 
found guilty by a court among those born abroad (4.8 percent) than 
among those born in Sweden (3.6 percent). In the second study the 
pattern reversed. Of respondents born in Sweden, 3.9 percent had 
been found guilty by a court, compared with 2.7 percent of those born 
abroad. However, these differences are not statistically significant. 

The CEIFO survey, which used the same questions as in the Stock- 
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holm Project but also involved face-to-face interviews and permitted 
respondents to answer the self-report questions anonymously, arrived 
at higher prevalence rates. Among native Swedes, almost 20 percent 
reported that they had been suspected of crimes, compared with 25 
percent of Finns, 20 percent of Chileans, 15 percent of Poles, and 14 
percent of Iranians. The difference between the groups is statistically 
significant (p < 0.01). Of native Swedes, 9 percent reported that they 
had been found guilty by a court, compared with 12 percent of the 
Finns, 8 percent of the Iranians, 9 percent of the Chileans, and 7 per- 
cent of the Poles. These differences are not statistically significant 
(Martens, forthcoming). 

In the CEIFO survey, respondents were also asked if they them- 
selves had threatened somebody, stolen something, or damaged some- 
thing during 1992. Native Swedes had the highest participation rate, 
followed by Chileans and Finns. The Iranians and Poles had the lowest 
rates. For males, the participation rates were 15 percent for the 
Swedes, 8 percent for the Chileans, 6 percent for the Finns, and 3 per- 
cent for the Poles and Iranians (Martens, forthcoming). 

2. Young Respondents. Self-report studies have been carried out sev- 
eral times in Swedish research on youth crime. Studies carried out in 
the 1960s (the 1956 Clientele Study and the Individual Development 
and Adaptation [IDA] Project) did not focus on criminal behavior 
among young people with an immigrant background (e.g., Olofsson 
1971; Carlsson 1972; Humble and Zettergren-Carlsson 1974). 

Suikkila (1983) was the first to focus on ethnic background. He car- 
ried out a study on the children of Finnish immigrants and compared 
youngsters with a Finnish background living in Sweden with native 
Swedish counterparts and Finnish counterparts living in Finland. He 
found that young immigrant Finns admitted committing more crimes 
than did either young Swedish people or young Finns in Finland. 
Young Finns in Finland had committed the least crimes. Unfortu- 
nately, this study has not been reported in completed form. 

The Stockholm Project school survey of 1990 was the first Swedish 
study of delinquent behavior among youth using immigrant back- 
ground as a social background variable. When young people with an 
immigrant background were compared with young Swedes regarding 
criminal behavior, different results were found for girls and boys (Mar- 
tens 19925). 

The school study of the Stockholm Project was carried out in two 
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waves in 1990 and 1992. The first school survey (Martens 19920) re- 
vealed that boys with one or two parents born abroad (second-genera- 
tion immigrants) did not differ appreciably with regard to their total 
criminality. However, when the focus was on specific types of crimes, 
boys with an immigrant background more often reported an act of vio- 
lence than boys with a Swedish background. When boys born abroad 
were compared with boys born in Sweden, those born abroad more 
often reported a criminal act. The differences were particularly pro- 
nounced for violence and the more serious theft crimes. 

In this first survey immigrant girls appeared to be more conformist 
in their behavior than Swedish girls. The Swedish girls generally had 
a higher crime participation rate than the girls with an immigrant 
background. 

The 1992 school survey in part produced contrary results (Martens, 
forthcoming). Boys with a Swedish background were found to have a 
significantly higher total participation rate than boys with an immi- 
grant background (56 percent vs. 44 percent), whereas girls with an 
immigrant background were found to have a higher rate of total crime 
participation than Swedish girls (43 percent vs. 33 percent—an almost 
significant difference). However, both immigrant boys and girls re- 
ported more often than their Swedish counterparts that they had com- 
mitted a violent act. In the second school survey, some other offenses 
were added to the questionnaire, and it was found that boys and girls 
with an immigrant background more often than their Swedish coun- 
terparts had bought goods they knew were stolen (i.e., receiving stolen 
goods). 

A comparison of the response pattern on the self-report items for 
the young people with an immigrant background between the two 
school surveys reveals an inconsistency for those born abroad in partic- 
ular, but also for those whose parents were born in a foreign country. 
Boys born abroad more often reported that they had committed a 
crime in the first study than they did in the second study. For the girls 
born abroad the tendency was the reverse: the girls more often re- 
ported that they had committed a crime in the second study than in 
the first one. This observation might indicate that special attention 
needs to be paid to foreign-born respondents when asking questions 
on sensitive topics like criminal and antisocial behavior. Junger (1990) 
has noticed that some immigrant groups in the Netherlands gave less 
reliable answers to self-report items on crime than others. “The data 
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show that rather large differences exist in the tendency to admit delin- 
quent activities among boys with recorded police contacts. Youth com- 
ing from Morocco and Turkey were much more reluctant to admit de- 
linquent activities than Dutch and Surinamese youths. This means that 
the answers of Moroccan and Turkish respondents are more strongly 
influenced by a social desirability bias than the answers of Surinamese 
and Dutch respondents” (Junger 1990, p. 13). 

3. Comments. ‘The self-report studies have produced inconsistent 
results, which probably reflect methodological weaknesses in gathering 
information on offending. Asking detailed questions about an individu- 
al’s antisocial acts is to intrude into private matters. The more value- 
laden the behavior, the more reluctant the respondents may be to give 
an honest answer. For example, the data generated would be meaning- 
less if people were asked whether they had raped or committed some 
other sexual offense against a child (Martens 1992z). 

Moreover, as Junger (1990) suggests, persons from different cultures 
have different frames of reference about what is a sensitive topic, and 
they have higher or lower thresholds concerning the disclosure of 
criminal and other antisocial acts. An interesting contrast emerges 
when the data from the CEIFO survey are compared with Ahlberg’s 
study of Iranian female offenses of theft in shops and department 
stores. In Ahlberg’s study, nearly 10 percent of Iranian women had 
been suspected of such an offense during the period studied. Not one 
Iranian woman in the CEIFO survey self-reported committing such an 
offense. Police records show Iranian women to have the highest partic- 
ipation rate for thefts in shops and department stores of any group, but 
they had the lowest rate according to the self-report study. In a society 
like Sweden where the immigrants come from many cultural back- 
grounds, it is necessary to be sensitive to the cultural differences 
among immigrant groups and to develop a better understanding of 
their different ways of reacting to questions about criminal and other 
antisocial acts. It is particularly necessary to avoid treating immigrants 
as if they are a homogenous group, as has been done in a majority of 
Swedish self-report studies. 

Swedish self-report studies of adults suggest that telephone inter- 
views produce lower crime participation rates than do personal inter- 
views in which the sensitive questions are answered anonymously. Dif- 
ferent methods of gathering information on criminal acts produce 
different results, and even the techniques might work differently de- 
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pending on the respondents’ cultural background. Hence, more re- 
search is needed in the future about the effectiveness of different self- 
report techniques. 


B. Victims of Crime 

Swedish victim studies have focused on violence, the threat of vio- 
lence, and property offenses (in particular theft and property damage). 

1. Violence and Threat of Violence. According to investigations of 
living conditions of the Swedish population by Statistics Sweden dur- 
ing the period 1978-93, immigrants and people with an immigrant 
background are more exposed to some forms of violence and threats 
of violence than are native Swedes (Statistics Sweden 1995a, table 2.6). 
Second-generation immigrants are most exposed to violence. Only 6 
percent (in a year) of indigenous Swedes had been victims of violence 
or threats compared with 11 percent of second-generation immigrants. 
The most serious violence—with physical injury—is more than twice 
as common among second-generation immigrants than among indige- 
nous Swedes (4.4 percent vs. 2 percent). This immigrant group is, 
however, quite young: 37 percent are between sixteen and twenty-four 
years old compared with 16 percent in the whole population (Statistics 
Sweden 1995a, p. 75). If age is controlled, the differences become less 
pronounced. Young people (sixteen to twenty-four years) are most ex- 
posed to crimes of violence: throughout the population, 16 percent ex- 
perienced violence and violent threats during 1992-93. Among 
second-generation immigrants of that age, the proportion is 19 per- 
cent. In the other age categories there is no difference worth men- 
tioning (Statistics Sweden 1995a, p. 76). 

Logistic regression analyses based on the respondents’ sex, age, re- 
gion of residence, family conditions, and national background reveal 
that second-generation immigrants are 30 percent more likely to expe- 
rience violence than are indigenous Swedes. This relatively small dif- 
ference can be attributed to a greater risk of being a victim of violence 
in the streets and other public places (Statistics Sweden 1995a, p. 116). 
Women with a foreign background have an 80 percent greater likeli- 
hood of being “victims of violence indoors” (an indirect measure of 
domestic violence) than native Swedish females (Statistics Sweden 
1095 a pelle), 

The adult interviews in the Stockholm Project in 1990 also showed 
some differences between persons born in Sweden and persons born 
abroad concerning exposure to violence. In 1989, 3.7 percent of per- 
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sons born abroad experienced violence during the preceding year that 
required medical attention compared to .6 percent of indigenous 
Swedes (Martens, forthcoming). 

However, the CEIFO survey showed no significant differences. Of 
the native Swedes, 2.3 percent reported that they had been exposed to 
violence causing injuries in 1992 compared with 1.8 percent for Finns, 
2.2 percent for Chileans, and 2.1 percent for Poles and Iranians (Mar- 
tens, forthcoming). 

In the two school surveys of the Stockholm Project, the ninth-grade 
pupils were asked if they had been a victim of violence, theft, and 
bullying during the preceding year. In the 1990 survey, no significant 
differences were found between Swedish youth and youth with an im- 
migrant background, except for exposure to violence. Boys with an 
immigrant background reported slightly more often that they had been 
exposed to violence than Swedish boys. For the girls the tendency was 
the reverse (Martens, forthcoming). 

In the CEIFO survey the respondents were also asked if they had been 
victims ofa threat of violence during 1992. The differences between eth- 
nic groups in the study are statistically significant (p < .001). Immigrants 
from non-European countries (Chile and Iran) most frequently reported 
being threatened. The prevalence rates were 19 percent for Iranians, 16 
percent for Chileans, 14 percent for Swedes, 10 percent for Finns, and 9 
percent for Poles. Among native Swedes a threat of violence was more 
often reported by the men than by the women (16 percent vs. 11 percent). 
Among the immigrant groups the tendency was the reverse; females re- 
ported slightly more often than males that they had been victims of threat 
(Martens, forthcoming). 

2. Victims of Violence Causing Death. ‘The ethnic structure of the 
victims of deadly violence in Stockholm during 1951-91 has changed 
over four decades according to Wikstrém (forthcoming). In the 1950s, 
4 percent of male victims were born in a foreign country, while in the 
1980s, 28 percent were. For female victims the increase was from 5 
percent in the 1950s to 24 percent in the 1980s. The victimization risk 
of violence leading to death (during the period 1980-91) is most pro- 
nounced for immigrants with a Finnish background (9.4 per 100,000), 
followed by those with African and Latin American backgrounds (5.4 
and 2.7 per 100,000, respectively). For the Swedes the risk is 1.6 per 
100,000, and for the foreign born in total 4.7 per 100,000. 

3. Victims of Theft and Damage of Property. ‘The CEIFO survey 
shows some differences between ethnic groups concerning theft (Mar- 
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tens, forthcoming). Thirty-two percent of Poles and Iranians, 7 per- 
cent of native Swedes, 25 percent of Chileans, and 24 percent of Finns 
reported that they or someone in their household had been victims of 
theft during 1992. The same question was asked in the two adult inter- 
views of the Stockholm Project (Martens, forthcoming). No significant 
differences were found between respondents born in Sweden and those 
born abroad. Twenty-six percent of the Swedish-born and 28 percent 
of the foreign-born were victims of theft in 1989. In 1991 the preva- 
lences were 21 percent and 23 percent, respectively. 

In the CEIFO survey and the 1990 adult survey of the Stockholm 
Project, respondents were also asked if they or someone in their house- 
hold had been victims of property damage during the preceding year. 
No statistically significant differences were found. However, the per- 
centages of victims were higher in the Stockholm survey than in the 
CEIFO survey. In the Stockholm study the prevalence was about 20 
percent, and in the nationwide survey the prevalence was between 10 
and 15 percent. 

In the Statistics Sweden study it was found that 24 percent of native 
Swedes lived in a household where someone had been a victim of theft 
or property damage during a one-year period. The corresponding per- 
centages for foreign citizens and for second-generation immigrants 
were 33 percent (Statistics Sweden 1995a, p. 139). However, when sex, 
age, region of residence, family conditions, and national background 
were statistically controlled, the differences between national groups 
for exposure to thefts and property damages disappeared. The origi- 
nally observed differences between Swedes and immigrants can be at- 
tributed to various demographic factors (Statistics Sweden 1995a, 
p. 158). 

4. Comments. Generally speaking, there is only a small risk of be- 
coming a victim of serious violence in Swedish society. However, vari- 
ous Swedish victim studies show that the risk is slightly higher among 
immigrants than among native Swedes. Even if the extra risk is small 
in different categories of immigrants, that among second-generation 
immigrants is worth mentioning. For violence causing death, Finns 
and North Africans have the greatest victimization risk. Immigrants 
have also experienced threats of violence more often than the native 
Swedes. It appears that immigrants from non-European countries ex- 
perience more threats than immigrants from Europe. 

Response biases similar to those that affect self-report surveys that 
ask about particularly notorious crimes may also affect victimization 
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surveys, for example, when a criminal act has caused a psychological 
trauma for the victim. The more traumatizing the incident, the greater 
the victim’s likely resistance to recall and report the experience—in 
particular in a face-to-face interview with a stranger. A person who has 
been a victim of serious violent acts often represses the traumatic expe- 
rience from the conscious level and thus avoids being reminded of it. 
The victim may, therefore, have difficulty recalling an experience of a 
serious violent act. It may even be difficult to answer questions about 
the incident in a questionnaire even though anonymity is guaranteed. 
To obtain reliable information on experience repressed from immedi- 
ate consciousness requires very special investigation techniques. But 
this raises ethical problems and also raises questions about the re- 
searcher’s responsibility for the respondents’ psychological health 
(Martens 1989, chap. 9). 

Self-report studies often have large nonresponse rates (sometimes 
more than 50 percent; Martens 1989, chap. 10), and they seldom in- 
clude the most active offenders. Nor do they include the most victim- 
ized persons in society. Special studies are needed that focus on the 
nonresponding persons in self-report surveys. 


VI. Conclusions and Research Needs 

Several issues treated in this essay deserve further comment: immi- 
grants’ overrepresentation as offenders, differences between immigrants 
and Swedes concerning their criminal acts, the higher prevalence of 
both violence and theft among immigrants, differences in offending 
between groups of immigrants, and differences in offending between 
first- and second-generation immigrants. In addition, proposals for and 
problems of future research on immigrants and crime are discussed. 


A. Overrepresentation in Offending 

Immigrants are clearly overrepresented among persons who have 
been suspected of an offense, irrespective of whether “immigrant” is 
defined in terms of foreign citizenship or country of birth. However, 
as shown by Ahlberg (1996), when the narrower definition is used— 
foreign citizenship—as in the official crime statistics, the overrepre- 
sentation is slightly exaggerated. 

In both the general and the academic discussions, it is often argued 
that the overrepresentation may occur because immigrants differ 
markedly from native Swedes on background factors such as sex, age, 
place of residence, and socioeconomic status. Ahlberg (1996) has 
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shown that the overrepresentation of immigrants remains when these 
background variables have been held constant, although crime rates 
among the foreign-born are comparatively lower after the control pro- 
cedure has been used. 

The overrepresentation exists for both first- and second-generation 
immigrants. Contrary to expectation, the first generation has a higher 
overrepresentation than the second generation. The crime rate is more 
than twice as high for first-generation immigrants as for native Swedes. 
For second-generation immigrants, the rate is about 1.5 times higher 
than for Swedes. 


B. Differences in Offending 

Official crime statistics reveal that foreign citizens living in Sweden 
on the whole have crime patterns fairly similar to those of Swedish citi- 
zens. 

Swedish residents who are citizens of a country outside Scandinavia 
are slightly more often suspected of an offense against the person and 
an offense of theft. The highest overrepresentation was for rape, mur- 
der, or manslaughter; assault against children; and robbery. Ahlberg’s 
results (1996) accord with the official crime statistics. Foreign-born 
persons (first-generation immigrants) are most overrepresented as sus- 
pects of violent offenses—in particular of rape, homicide, robbery, and 
physical assault. The foreign-born also have a relatively high over- 
representation for theft—in particular theft in shops and department 
stores. Women contribute particularly to the higher overrepresenta- 
tion in theft. 

The offspring of the foreign-born who were born in Sweden (second- 
generation immigrants) were found to have a pattern of offending 
that was similar to that of native Swedes. They have a higher participa- 
tion rate than first-generation immigrants for car-related offenses, spe- 
cifically, car thefts and thefts from a car and burglary of an apartment 
or a house. Compared to the native Swedes, second-generation immi- 
grants have a higher overrepresentation for physical assaults. 

1. Violent Offenses. Official crime statistics reveal that foreign citi- 
zens are overrepresented in violent offenses. Ahlberg’s (1996) analyses 
also show that foreign-born persons are overrepresented for violent 
crimes. Self-report studies on offending among young persons have 
shown that violent acts are more often reported among pupils with an 
immigrant background. Victim studies have found that immigrants 
have a slightly higher risk of being victims of violence—particularly 
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women and second-generation immigrants. The Swedish studies on 
immigrants and crime done so far seem to agree that immigrants and 
their Swedish-born children tend to be involved to a greater extent 
than native Swedes in violence both as offenders and as victims. 

The reasons for overrepresentation of the immigrants in violent of- 
fenses can partly be explained by a higher degree of in-group violence 
among immigrants (family and acquaintances) taking place in neigh- 
borhoods with social problems and violence between immigrants and 
Swedes taking place in public places (pubs and restaurants and other 
places of public entertainment) (Wikstrém 1985). 

Does this mean that immigrants are more aggressive or violent than 
native Swedes? It is not possible completely to exclude the likelihood 
that persons who have emigrated are more violence-prone than the 
rest of the population in their home country. Furthermore, persons 
who come from countries at war have been found to be relatively 
prone to react violently in conflict situations, particularly when these 
persons themselves have taken an active part in the war as soldiers. 
Immigrants who have been victims of war and torture show signs of 
post-traumatic stress disorder (see American Psychiatric Association 
1987; Friedman and Jaranson 1994). However, this is not the only ex- 
planation for immigrant overrepresentation in violent offenses. 

Being an immigrant is frustrating in many ways (Martens 1995). It 
takes time for a newly arrived immigrant to become integrated into 
the new society and get established. He or she cannot change personal 
appearance, and only a few persons coming as adults manage to learn 
Swedish perfectly and to speak without an accent. The immigrant will 
always be reminded that he or she is an alien. This becomes more frus- 
trating in a society with a high unemployment rate and a growing xe- 
nophobia (Lange 1995). There is no prospect of change for the better 
in the future. Having difficulties entering the labor market makes im- 
migrants dependent on welfare benefits. A highly limited private econ- 
omy sets the limits to freedom of movement concerning housing 
choices and personal consumption. This dependency on the social wel- 
fare system in turn reduces the immigrant’s self-esteem. A low self- 
esteem makes the immigrant more vulnerable to the growing xeno- 
phobia. 

There is reason to believe that immigrants perceive their situation 
as threatening to a greater extent than do native Swedes. Immigrants 
may be more inclined to interpret differences in opinion or a reproof 
as a conflict situation and a personal threat. This increases the risk for 


242 Peter L. Martens 


violent acts. When it comes to physical and sexual violence among im- 
migrants, it may in part occur because they perceive existence and self- 
esteem as being threatened to a greater extent than do the native 
Swedes. In addition, there may also be cultural differences in ways of 
handling and solving interpersonal conflicts. 

2. Theft. Different studies agree that immigrants are overrepre- 
sented among theft suspects. Among the foreign-born, shoplifting has 
the highest overrepresentation, primarily because women tend to have 
a high overrepresentation. Shoplifting is the most common offense 
among young people according to some self-report studies. There is 
no pronounced difference for shoplifting as between native Swedes and 
those with an immigrant background. However, self-report studies on 
youngsters show that those with an immigrant background tend more 
often to buy goods they know are stolen. Second-generation immi- 
grants have been suspected of car thefts, thefts from a car, and burglary 
more often than native Swedes. 

Higher rates of shoplifting and thefts may occur because immigrants 
succumb more easily than native Swedes to the temptation to acquire 
the luxuries of an affluent society (Martens 1995). Adult immigrants, 
in particular those newly arrived, may be fascinated and tempted by an 
affluent society’s display of goods, the more so because a customer can 
personally pick through goods and try them without a shop assistant 
providing personal service. The limited economic circumstances of 
many immigrants may provide a motive for shoplifting. Young people 
growing up in Sweden can easily see cars and various kinds of technical 
and electronic equipment as especially attractive since they symbolize 
success and high social status. This may motivate youth with an immi- 
grant background to steal such items or buy them cheaply from sellers 
of stolen goods to a greater extent than Swedish youth. 


C. Nationality and Offending 

Only Ahlberg’s study (1996) distinguishes the original nationalities 
of suspected offenders. The countries involved can be ranked from the 
highest to the lowest crime participation rates: Arab countries in North 
Africa and Chile, eastern European countries, Latin American coun- 
tries except Chile, African countries except the Arab countries in 
North Africa, Nordic countries other than Sweden, western European 
countries, the United States, Southeast Asian countries, and native 
Swedes. 

The tendency for criminal behavior seems to be transmitted from 
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one generation to another, even if the rates for the second generation 
are at a lower level than for the first. For example, when the first gen- 
eration has a high crime participation rate, the second generation also 
tends to have a high rate. Correspondingly, when the first generation 
has a low rate the second generation also tends to have a low rate. 
However, second-generation immigrants suspected of offenses seem to 
have offending patterns similar to that of native Swedes. 

It is sometimes stated that the greater the cultural distance between 
an immigrant group and a host country, the more difficult will be the 
group’s integration into the new society and the greater the risks for 
maladjustment and criminal activities. The North African countries 
and the Southeast Asian countries differ considerably from Sweden 
culturally, but nevertheless North African immigrants have much 
higher crime participation rates than do Southeast Asian immigrants, 
who have crime participation rates at the same level as native Swedes. 
The global statement about the relation between cultural difference 
and crime does not hold true. 

An interesting question for future research would be to investigate 
further why immigrants from some countries are more crime-prone 
than immigrants from other countries. It would also be interesting to 
study how the criminality of the first-generation immigrants influences 
the criminality of second-generation immigrants for different national 
backgrounds. 


D. First- and Second-Generation Immigrants 

Ahlberg (1996) concluded that both first- and second-generation im- 
migrants are overrepresented as suspects of crime. Contrary to expec- 
tation, first-generation immigrants were found to have a higher over- 
representation than the second generation, regardless of whether the 
immigrant group belongs to the early arrivers (labor market immi- 
grants in the 1960s) or the late arrivers (refugees in the 1980s). 

It is tempting to interpret these observations of a relatively lower 
level of offending among the children of the immigrants who were 
born and raised in Sweden compared with the parent-generation as a 
favorable effect of the Swedish social welfare system. The social wel- 
fare system has many regular compensatory measures for less well-to- 
do persons, their families, and their children. ‘The welfare system pro- 
vides services on a nationwide basis that are often considered social 
crime prevention programs (on a pilot project basis) in other countries. 

There are, for example, in Sweden continuous general health checks 
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of pregnant mothers and of children from.birth through infancy and 
during compulsory school. Mothers and their infants regularly meet a 
nurse with whom they can discuss health problems. Children with 
“special needs” (i.e., disadvantaged children) get additional educational 
support to catch up in their intellectual and social development with 
more advantaged children. Immigrant children are given special train- 
ing in their mother tongue (home language) to keep them in touch 
with their culture of origin. Many of the pedagogical ideas behind the 
concept of compensatory education for disadvantaged children put for- 
ward by the creators of Project Head Start in the United States in the 
1960s influenced the Swedish child welfare system of the early 1970s 
(Official Reports of the Swedish Government SOU 1972:26). The idea 
of compensatory education for disadvantaged children was further de- 
veloped and attuned to the prevailing Swedish sociopolitical ideology 
of that time. The preschool and school systems were reorganized and 
the teaching instructions rewritten to meet these new pedagogical 
ideas, but there have never been any serious attempts to evaluate the 
effects of these changes on the children’s intellectual and social skills. 
However, recent evaluations of Project Head Start have found some 
evidence that the programs in which the children (at that time) were 
involved might have had some impact on the pattern of their offending 
as adults (Yoshikawa 1994). Those who were involved in the educa- 
tional programs had lower offending rates as adults than those in a 
matched comparison group. 

It would, therefore, be theoretically quite plausible that the Swedish 
social welfare system with all its compensatory measures for disadvan- 
taged children has managed to keep offending among second-generation 
immigrants at a relatively low level—even if their crime rate is 
still on a higher level than that of the native Swedes. But before singing 
the praises of the Swedish welfare system, questions must be answered 
regarding the conclusions about second-generation immigrants’ expe- 
rience in Sweden. The pattern found for Sweden might be a conse- 
quence of using an operational definition of the concept of “second- 
generation” immigrant, which differs from that used by other 
European researchers. 

Killias (1989), when reviewing research on “criminality among sec- 
ond-generation immigrants in Western Europe,” defined the concept 
of second-generation immigrants differently from the definition used 
in the present essay. Killias says that “by second-generation immigrant 
we understand a person whose father and mother were of foreign ori- 
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gin, and who lived during his childhood and adolescence in the host 
country, either completely or predominantly. Under this definition, a 
person who came to the host country after the age of 15 is not consid- 
ered a second-generation immigrant” (Killias 1989, p. 3). 

Note first that Killias’s definition includes children whose parents 
were both born in another country but excludes the children of mixed 
marriages. Ahlberg’s study showed that persons whose parents were 
both born abroad have a higher crime participation rate than persons 
with only one parent born abroad. 

Second, Killias’s definition also includes foreign-born children who 
emigrated with their parents and arrived in the new country before the 
age of fifteen. As discussed in greater detail elsewhere in Martens 
(1995), young people who were born abroad and emigrated together 
with their parents are probably at greater risk for maladjustment than 
are the children of the immigrants born in the new country. Self- 
report studies on offending among ninth-grade pupils in Stockholm 
also suggest that boys born abroad participate in criminal acts more of- 
ten than boys with an immigrant background born in Sweden (Mar- 
tens, forthcoming). 

Killias’s definition probably generates higher crime rates among the 
second-generation immigrants than the definition used by Statistics 
Sweden and Ahlberg (1996). Before drawing any further theoretical 
conclusions about the deviation of Swedish results on offending among 
first- and second-generation immigrants, supplementary research 
needs to be performed. An in-depth discussion among European re- 
searchers on different aspects of the immigrants’ integration into the 
new society is needed. This discussion must try to arrive at a common 
framework to describe or conceptualize immigrants and their children. 
In this context, the general criticism that traditional immigration re- 
search tends to lump together all groups of immigrants as one homo- 
geneous category of immigrants has to be taken into account. 

Account must also be taken of the finding that the longer a foreign- 
born person lives in a new country, the less likely that he or she will 
commit a crime. This tendency holds true even after holding constant 
immigrants’ ages at arrival (Ahlberg 1996). However, the immigrants’ 
crime rates do not drop to the level of that of native Swedes. But it is 
theoretically possible that the crime rates could continue to drop for a 
further generation. From this perspective, the lower crime rates among 
second-generation immigrants compared with the first generation 
makes sense (Martens 1990). 
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E. Future Research +» es 

The topic “immigrants and crime” has been neglected in Swedish 
criminological research. This essay has brought to notice at least four 
broad problems warranting further attention. These questions touch 
on discrimination against immigrants within the criminal justice sys- 
tem, the reasons for the differences in offending between nationality 
groups, the different offending patterns among first- and second- 
generation immigrants in Sweden as compared to some other European 
countries, and the influence of ongoing social changes in present 
Swedish society on the immigrants’ offending behavior. 

1. Discrimination within the Criminal Justice System. “The purpose of 
the crime statistics is, among other things, to provide an annual over- 
view of the number of crimes reported to the police and of decisions 
made at different levels of the criminal justice system. A superficial ex- 
amination of information from the different levels of the system does 
not reveal any noticeable discrimination against immigrants in Sweden. 
However, the information provided by the official crime statistics is 
not sufficiently exhaustive for a final answer to the question. A system- 
atic study on a broad basis covering all steps in the total criminal justice 
process is needed. 

A major question is: are there biases to the disadvantage of immi- 
grants, or some immigrant groups, concerning reporting to the police, 
police checks and arrests, police investigations, prosecutors’ handling 
of cases and decisions, legal assistance, court proceedings, court deci- 
sions (choice of sanction), implementation of the sentence, appealing 
against the sentence, and bringing the case to a higher court? 

Another question that is relevant for all levels in the justice system 
is how the language problem is handled and how a poor knowledge of 
Swedish might influence the interaction between the various compo- 
nents in the system. To what extent do immigrants receive assistance 
from an interpreter during the various phases of the criminal justice 
process? And how competent are the interpreters to assist a suspected 
or convicted immigrant in these matters? 

A further question is how immigrants and nonresident foreign citi- 
zens sentenced to imprisonment are treated in the prisons. What social 
and sociopsychological processes are generated within the prison when 
the number of foreigners increases? Are inmates with a Swedish and a 
foreign background treated differently by the staff? If so, in what ways? 
What does the language problem imply for the interaction between 
the inmates with a foreign background and the staff? 
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2. Differences in Offending between Immigrant Groups. Why do some 
immigrant groups have a higher rate of offending than other groups? 

This is an interesting question from a criminological viewpoint be- 
cause the answer could give insights into the factors that offer protec- 
tion against the development of criminal behavior and the risk factors 
involved in moving from one country or culture to another. An answer 
could also suggest approaches for preventing crime among newly ar- 
rived immigrants. 

Are the less criminal immigrant groups better psychologically and 
socially integrated into the Swedish society than the groups with a 
higher crime rate? Or is it possible that the groups with a low crime 
rate commit crimes with a low detection risk and thus appear in the 
crime statistics to a lesser extent? If true, a lower level of criminality 
among some immigrant groups could be an illusion. 

More in-depth research on the mechanisms behind observed differ- 
ences in offending among immigrant groups is needed. This research 
would contribute to further testing and developing criminological the- 
ory and finding new paths in crime prevention work. 

3. First- and Second-Generation Immigrants. ‘The question of of- 
fending patterns among the first and second generation is important 
not only in Sweden but in all European countries. 

Prevailing theoretical explanations of differences in offending be- 
tween generations are hypothetical rather than empirically founded. 
Hence, more empirical research is needed to illuminate the relations 
between immigrants’ and their children’s integration into the new so- 
ciety and their antisocial and criminal behavior. 

Much research in this field has been based on prevalence rates of 
offending among different immigrant groups. In the future more at- 
tention should be paid to the sociological and social psychological 
mechanisms behind the process of social integration and the develop- 
ment of adjustment problems among different immigrant groups. This 
research should seek to explain why some immigrant groups adapt 
more easily to the new society than other groups. In this connection, 
the children of immigrants who were born in Sweden and those who 
were born abroad should be studied separately. As discussed in greater 
detail in Martens (1995), there are three groups of immigrants who 
need further attention and research. These are immigrants who have 
been victims of war and torture, young immigrants who marry and 
have children, and children and youth who immigrate to the host 
country with their parents. These groups are all at risk for maladjust- 
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ment in the new society, especially when unemployment has increased 
greatly over a short period of time and the indigenous population has 
become more skeptical about the country’s immigration policy. 

4. Immigrants and Crime in a Changing Society. Both unemploy- 
ment and economic dependence on supplementary benefits have in- 
creased markedly among immigrants during the last few years. These 
changes in Swedish society are a consequence of an economic recession 
since the beginning of the 1990s and most affect immigrants who have 
arrived since the mid-1980s. 

Young families with financial and social problems currently do not 
receive the help and support they would have previously. Instead they 
run the risk of entering a vicious circle that can break down their self- 
esteem and their belief in the future. One of the most vulnerable 
groups are immigrants and their families. When the resources for 
compensatory arrangements to counteract a less stimulating home en- 
vironment among disadvantaged children are reduced, it is quite possi- 
ble that the prevalence of criminal and other antisocial behavior in- 
creases among these children. When recreation centers are closed 
down and access to other organized leisure time activities is limited, 
the risk of being pushed into the streets and to the shopping centers 
increases. Youngsters who hang out on the streets and in other public 
places easily get away or even hide from the social control of parents 
and other socialization agents. The opportunity to commit crime may 
also be increased in this environment, as is the risk of socializing with 
crime-prone companions. These risks are most pronounced in the big 
cities, in particular in housing areas that already have many social 
problems and much criminality. 

More sociological research monitoring the social and psychological 
consequences of development in a changing society is needed. So is re- 
search on the segregation and marginalization effects of current social 
changes (National Board of Health and Welfare 1994). The more vulner- 
able groups in society, including immigrants, should be of particular in- 
terest. Such a broad approach could very well be ordered by criminal- 
sociological studies focusing on how changes in immigrants’ social condi- 
tions influence their offending patterns. Specific questions such as “How 
do the changes in society influence young immigrants born abroad, young 
immigrants born in Sweden, young immigrant families with small chil- 
dren, immigrant families with adolescent children?” could be convenient 
points of departure for in-depth studies on antisocial and criminal behav- 
lor among various groups of immigrants and their children. 
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TABLE Al1 


Description of the Immigrant Background of the Population 
Members in Ahlberg’s (1996) Study 


Second-Generation Immigrants 


Father Mother Both Parents 
First-Generation Swedish, Swedish, Born Abroad 
Immigrants Mother Father in the Same 


(Born Abroad) Born Abroad Born Abroad Country 


Denmark 14,065 10,886 13,427 4,630 
Finland 114,356 53,679 20,508 34,925 
Norway 13,026 21,368 12,378 2,388 
Estonia 0 4,118 4,636 2,744 
Greece 7,848 143 807 1,786 
Italy 2,095 491 2,308 602 
Yugoslavia 20,532 581 2,343 5,892 
Poland 15,976 DAZ? 1,663 1,357 
Portugal/Spain Bo 587 1,077 oT 
Great Britain 5,787 1,546 1,619 69 
Czechoslovakia 2,943 860 1,011 619 
West Germany 8,200 15,010 377 4,186 
Hungary 4,778 848 257 1,945 
Austria 2,091 1,336 2,414 427 
Soviet Union 1,233 1,109 35 777 
Algeria/Libya/Morocco/ 

Tunisia 3,023 38 389 123 
Ethiopia 2,601 34 78 6 
United States 4,751 3,456 3,827 32 
Argentina/ Uruguay e139 153 153 12 
Bolivia/Peru/Equador 1,992 77 79 6 
Chile 8,169 43 72 8 
Colombia 947 28 61 1 
Bangladesh/Pakistan 1,881 0 54 10 
India 2,923 209 317 40 
Iraq B 254 13 19 p 
Iran 7,075 57 147 12 
Jordan/Palestine/Syria 2,612 12 146 69 
Taiwan/China/Japan 2,032 390 397 42 
Korea 4.281 55 17 35 
Lebanon PTI 16 46 28 
Thailand 1,887 15 9 i 
Turkey 13,348 47 347 649 
Vietnam ZS 28 ily) 1 
Remaining countries in: 

Africa (excluding Uganda) 3,892 279 582 36 
Europe 7,167 2,989 4,242 974 
North America 2,080 576 575 4 
Asia 4,094 158 278 15 
Other countries 2,801 271 222 13 


ee ee 
Source.—Ahlberg (1996), table 1. 
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TABLE Bl 


Crime Participation Rates among Second-Generation Immigrants 
with Only One Parent Born Abroad, by National Background of the 
Immigrant Parent, 1985-89 


Offspring’s Crime 


One of the Parents Born in Sweden and One Born In: Participation Rate 
Algeria, Libya, Morocco, Tunisia ere 
Turkey 10.9 
Yugoslavia 10.4 
Portugal, Spain 10.4 
Greece 10.4 
Iran 10.3 
Pakistan, Bangladesh he 
Italy : 92 
Hungary 9.0 
Bolivia, Peru, Ecuador 8.3 
Austria 8.3 
Jordan, Palestine, Syria 8.2 
Finland 8.2 
Colombia 7.9 
Norway We 
Argentina, Uruguay ee 
Great Britain dee 
Ethiopia Ue 
Romania, Bulgaria 7.1 
Chile 7.0 
Germany (West) 7.0 
Poland 6.8 
Czechoslovakia 6.5 
Lebanon 6.5 
Soviet Union 6.0 
India 5.9 
Estonia Del 
‘Taiwan, China, Japan 4.2 
United States 4.0 
Denmark 3.9 
Vietnam Ay! 
Korea 1.4 
Remaining countries in: 
Asia 73 
Africa 7.0 
Europe 7.0 
North America 6.4 
Unspecified 5) 


Source.—Ahlberg (1996), table 32. 


Nore.—Participation rates are unstandardized. 
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Ethnic Minorities and 
Criminal Justice in the 


Netherlands 


ABS TRA GE 


Several ethnic minorities in the Netherlands, relative to population, 
commit more crimes and more serious crimes than do Dutch offenders. 
There are indications that minority offenders who commit less serious or 
nonserious offenses seem to be punished more harshly than similar Dutch 
offenders. Relatively more ethnic minority members are placed in pretrial 
detention and sentenced to prison—partly because of different crime 
patterns, partly because many have no fixed residence, and partly because 
many are less likely than Dutch defendants to turn up at the trial and to 
plead guilty. Even taking account of these variables, minority membership 
continues to be a factor in explaining sentencing. Although ethnic 
stereotyping may play a role, disparities appear to result largely from the 
unfavorable economic, social, and legal position of ethnic minorities. 


The Netherlands, which has about 15 million inhabitants, long had a 
homogeneous population, with the exceptions of residents of mixed 
Dutch-Indonesian descent, who now number 250,000 to 300,000, and 
a small group of Moluccans who emigrated in 1951 after Indonesia’s 
independence. Both groups have Dutch nationality. 

Compared to other European countries, the Netherlands became an 
immigration country only recently. The large influx of guest workers 
from Mediterranean countries—essentially Turkey and Morocco—be- 
gan in the seventies, while the bulk of Surinamese and Antillean mi- 
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grants of Dutch nationality entered between 1969 and 1975, when Su- 
rinam became independent.' 

The influx of immigrants abruptly ended in 1981 (Penninx 1982). In 
1980, the bilateral agreement between the Netherlands and Surinam, 
providing for free migration of Surinamese residents to the Nether- 
lands, was reviewed, and stricter rules for migration were established. 
With respect to the Mediterranean countries, a restricted admittance 
policy was introduced in 1973. Stricter requirements were imposed for 
family sustenance, and housing and visa obligations were introduced, 
first for Turkish immigrants and then also for Moroccan and Suri- 
namese citizens. 

The nature of immigration also changed. Starting in 1981, few guest 
workers were admitted, and from then on most immigration was for 
family reunification. Seventy percent of persons admitted in 1988-89 
came into the country under family reunification policies (Naborn 
1992). By the late eighties, this process was nearly complete for Turks, 
but it was much slower for Moroccans. One consequence is that Mo- 
roccan children have been separated from their fathers for much 
longer than Turkish children. Some attribute the higher involvement 
of Moroccan boys in the criminal justice system to this experience. 
Family reunification remains a basis for immigration, but it is gradually 
being succeeded by family formation (in which a marriage partner is 
sought from the country of origin). Family formation immigration is 
still increasing. 

At the same time, as labor immigration has virtually stopped, there 
has been a growing influx of asylum seekers from trouble spots such as 
Somalia, Iran, Iraq, Ethiopia, Sri Lanka, and the former Yugoslavia. 
Asylum seekers increased from about 8,000 in 1988 to 20,000 in 1992. 
A restrictive German law (enacted July 1, 1993) caused a temporary 
increase in these numbers, but the Netherlands has followed the Ger- 
man example, and new policies have restricted further increases. The 
largest number of asylum seekers in 1992 came from the former Yugo- 
slavia (5,000), Somalia (4,000), Iran (1,300), Sri Lanka (1,000), Iraq 
(770), and Afghanistan (350). The number of asylum seekers in 1992 
from Eastern Europe was 3,600 and has been decreasing. Between 


' Unskilled laborers were recruited in nine countries (the so-called recruitment coun- 
tries): Turkey, Morocco, Spain, Italy, Portugal, Yugoslavia, Greece, Tunisia, and the 
Cape Verdian Isles. However, recruitment was unequal. Most workers who came from 
Spain, Portugal, and Italy later returned home. Large numbers came from Turkey and 
Morocco. The majority became permanent residents. 
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1985 and 1993, about 10,500 persons were admitted as refugees (ac- 
cording to UN standards), about 4,700 persons were not considered 
refugees but were given “green cards” (permits for residence) on hu- 
manitarian grounds, and 15,800 persons were denied admission (Huls 
1995): 

Members of minority groups are overrepresented among victims, of- 
fenders, and persons processed by the justice system. Available evi- 
dence suggests that disparities result in part from differential involve- 
ment in crime and differences in the nature of the crimes committed, 
in part from background factors and specific legal dispositions, and in 
part from behavioral differences that result when minority offenders 
find themselves in the criminal justice system. Although there is no ev- 
idence of conscious discrimination in the system, unconscious stereo- 
typing could play a role. For example, such stereotyping has been 
found in the labor market and among the police. 

Section I describes the demographic and socioeconomic situation of 
different groups compared to the Dutch population. Section II exam- 
ines differences in criminal involvement and draws on police data, vic- 
timization surveys, and self-report surveys. Section III considers deci- 
sion making by the police, prosecutors, and judges and examines legal 
and extralegal factors that could account for disparities in disposition. 
Section [V summarizes the preceding discussions and their implica- 
tions. 


I. Ethnic Minorities in the Netherlands 
The Dutch people may be divided into “autochtones” and “alloch- 
tones.” Autochtones have Dutch nationality, but, as this measure in- 
cludes naturalized persons, this category is overstated. Allochtones are 
persons who were born abroad or whose parents were born abroad. 
However, this includes the children of Dutch parents born in a foreign 
country, so the number of allochtones is also overestimated (Huls 
1995). The term “ethnic minorities” refers to target groups of official 
and specific Dutch minorities policies, operative since 1983 (Muus 
1991). As an official term, “ethnic minorities” was introduced by the 
Research Council for Government Policy, an advisory body of the gov- 
ernment, in its 1979 report (Research Council for Government Policy 
1979). Groups are not defined as “ethnic minorities” solely because of 
their ethnic or racial background and their size. Crucial to the defini- 
tion is low social and economic position and transmission of this status 
from generation to generation (van Amersfoort 1974). According to 
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this definition—based on official counts (of foreigners) and estimates 
(of allochtones having Dutch nationality)—the Dutch population of 
ethnic minorities consists of 380,000 Mediterranean nationals and 
their families; 250,000 immigrants from Surinam and 82,000 from the 
Netherlands Antilles, most of whom have Dutch nationality; 40,000 
Moluccans and their descendants, who also have Dutch nationality; 
39,000 officially recognized refugees (excluding asylum seekers); 3,500 
Gypsies; and 30,000 (Dutch) caravan (trailer park) dwellers.’ 

Of course, this definition has an element of arbitrariness. For exam- 
ple, the nearly 40,000 Chinese—of whom only 8,000 have Chinese na- 
tionality—are not included (Central Bureau of Statistics 1992-93). 
There were substantial numbers of Chinese in the country before 
World War II, but they have never given the government any cause 
for concern. They constitute a closed, hard-working group with a 
strong family tradition and little crime. Recently their socioeconomic 
situation has become more vulnerable, and they have sought govern- 
mental support. 

The last four groups on the list, including the Moluccans, are rela- 
tively small and have not been the subject of much systematic research. 
Thus, the “ethnic minorities” considered in this essay are Turkish resi- 
dents, Moroccan residents, Surinamese residents, of whom more than 
90 percent have Dutch nationality, and migrants from the Netherlands 
Antilles, who also have Dutch nationality. 

Enumerating these groups is difficult (Muus 1991). Any objective 
count of ethnic minorities should indicate a person’s nationality, coun- 
try of birth, and country of birth of at least one parent. Otherwise, 
increasing numbers of second-generation immigrants who have ac- 
quired Dutch nationality will not be registered as members of ethnic 
minorities in official population statistics or in other official surveys, 
such as the regular Labor Force Survey.’ Relying on self-identification 
reports becomes problematic as many in the second and third genera- 
tions think of themselves as Dutch. 


* Counts are based on several sources: official (state) bodies such as the Central Bu- 
reau of Statistics; the municipal registry offices, which register births, marriages, and 
deaths; and the Institute of Socioeconomic Studies. Registration is based on coun- 
try of origin of the first and second generation, rather than nationality, and on self- 
identification by later generations. 

* The Dutch Central Bureau of Statistics registers only foreigners as a distinctive pop- 
ulation category. Once persons have Dutch nationality, they are registered as nationals 
without mention of ethnic origin. 
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TABLE 1 


Ethnic Minorities in the Four Largest Cities in the Netherlands, 
January 1, 1993 
a ee ee 


Total Ethnic 
Inhabitants Minorities Percent 
Amsterdam 719,923 189,231 26.3 
Rotterdam 596,116 132,424 DY} 
The Hague 444,598 93,127) 20.9 
Utrecht 234,465 36,629 15.6 
Total 1,995,102 451,411 22.6 


Sources.—Central Bureau of Statistics, Municipal Registry Offices, and Muus 
(1993). 


A. Population Data 

In 1993, under a restrictive definition that required both parents to 
be born abroad, all target groups of ethnic minorities policy were esti- 
mated to total about 900,000, which is 6 percent of the total popula- 
tion (Muus 1993). When the definition is broadened to include people 
with one parent born abroad, 1,165,000 citizens in 1994, 7.6 percent 
of the population could be considered members of ethnic minorities. 

However, ethnic minorities are concentrated in large cities. Aliens 
and ethnic groups make up 22.6 percent of the population in the four 
largest cities, although there are some differences in their distribution 
(see table 1). 

The proportion born abroad is diminishing, while the proportion 
born in the Netherlands with at least one foreign-born parent is in- 
creasing. This is shown in figures 1a and 1 both for the whole country 
and for the four largest cities. The category “foreign-born” includes 
both nationals and nonnationals. 

As figure 1a shows, for the country as a whole on January 1, 1992, 
most older minority group members had been born abroad, but a 
growing percentage of those under sixty-five were born in the Nether- 
lands, in particular those from birth to age fifteen. In 1993, for exam- 
ple, 91 percent of Turkish children under ten were born in the Neth- 
erlands (Huls 1995). This shows several things. First, immigration has 
slowed, although there are still a considerable number of newcomers 
from fifteen to forty. Second, the proportion of ethnic minority mem- 
bers is growing, particularly in the large cities. The main reason is a 
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TABLE 2 


Total Fertility Rates in the Netherlands per 1,000 Women 
by Country of Nationality, 1978-92 


Dutch 

Nationals Turkish Moroccan Surinamese* Total 
1978 1.54 4.97 TSul 2°33, 1.58 
1980 1.54 4.76 6.96 1.74 1.60 
1982 1.43 3.18 6.28 lees 1.50 
1984 1.44 seal 5.85 1.90 1.49 
1986 1.53 2.92 Sm 1.95 iI sy5) 
1988 1.52 Sy Halls 1.91 1515) 
1990 1.59 3.09 4.71 1.89 1.60 
1992 1.58 2S 4.14 1.66 1.59 


Source.—Muus (1991). 
* Live births to women born in Surinam. 


high birthrate among minority groups compared to the Dutch popula- 
tion. By the year 2000, half of the large city population is expected to 
be composed of members of ethnic minorities. 

Table 2 shows that birth rates of all groups, except Dutch nationals, 
have been decreasing gradually over the years. However, Moroccans 
still have the highest rate, followed by the Turks. The rate for the Su- 
rinamese closely approximates that of the Dutch population. 


B. Education 

Education levels for minority groups in 1991 for people aged fifteen 
to sixty-five are low: about half of the Moroccan men and one-third of 
the Turkish men have had only some years of primary education. The 
situation among the Surinamese and Antilleans is better, although 
their education levels remain considerably below that of the indige- 
nous population. Even among those aged fifteen to twenty-four, a siz- 
able proportion has not completed primary education. Among Moroc- 
can girls, this is more than a quarter. 

Among younger people, the situation is changing. This is especially 
true of those who attend Dutch schools. Members of ethnic minorities 
who receive secondary education in Holland are more likely to com- 
plete their education with a diploma: this is the case for 60 percent of 
the Turkish and Moroccans and 80 percent of Surinamese and Antille- 
ans, compared to 87 percent of the indigenous population. Based on 
these figures and on participation in secondary education, estimates 
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can be made of the proportion of minority members aged fifteen to 
sixty-five who will obtain a diploma (see fig. 2). 

Successful completion of secondary education decreases with age. 
Practically none of the older Moroccan and Turkish men have ob- 
tained a diploma. Of those aged fifteen to twenty-four, the percentage 
with diplomas is between 35 percent and 53 percent. A cohort study 
from the Dutch Central Bureau of Statistics (CBS) based on a sample 
of 20,000 students (Diederen 1995) compared the proportions of those 
leaving school in September 1994 after five years of secondary educa- 
tion by ethnic group. One-third of all pupils had left school since 1989. 
Thirty percent of the autochtone pupils and 46 percent of the alloch- 
tone pupils left school after five years of some form of secondary edu- 
cation, ranging from lower vocational training to grammar school: 
Moroccans—55 percent, Turks—47 percent, Surinamese—45 per- 
cent, Antilleans—47 percent, other—40 percent. Because the Surina- 
mese group is the largest, its experience largely determined the school- 
leaving average. Ethnic minorities are more likely to participate in the 
lower forms of secondary education, and one in four leaves school 
without a diploma versus one in ten among the indigenous school pop- 
ulation. 

The participation of ethnic minorities in higher education is ex- 
tremely limited. Counts of the Higher Education Inspectorate indicate 
that 0.6 percent of all registered students in higher vocational training 
institutions were Turkish or Moroccan and 1.3 percent were Surinam- 
ese or Antillean.* Only 0.4 percent of all enrolled university students 
in 1989-90 were Turks or Moroccans. According to a CBS survey on 
Social Position and Use of Services (Central Bureau of Statistics 1991), 
35 percent of Dutch males and females aged fifteen to twenty-four par- 
ticipate in higher education, compared to 22 percent of Antillean, 16 
percent of Surinamese, 9 percent of Turkish, and 6 percent of Moroc- 
can males of that age group. Participation of minority females in that 
age group is considerably lower than that of males, with the exception 
of Turkish females (8 percent). 

Limited enrollment in higher education is, of course, related to lim- 
ited participation in secondary education. The difference is largest for 
the Moroccans and smallest for the Antilleans. When members of 
these groups continue their education after primary school, they 


These institutions provide training for professions such as teaching, social work, 
nursing, and various technical professions. 
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mostly select vocational training. More thah half of the Moroccan and 
Turkish students opt for vocational training, against only a quarter of 
Dutch students. Moreover, whatever the level of education, minority 
students’ results in school achievement and examination success are 
much worse than those of Dutch students. Differences in language 
abilities and other skills are evident from the time minority children 
enter primary school. It is as if the education system perpetuates disad- 
vantaged starting positions demonstrated at age six. 

The most important disadvantage is lack of mastery of Dutch. In 
some cases, 60 percent of total instruction time is completely lost on 
these students because they do not understand the explanations (Appel 
1992). The average school achievement of Surinamese and Antilleans 
lies one standard deviation below that of Dutch students, while for 
Moroccan students the disadvantage is one and a half standard devia- 
tions, and for Turkish students, two. A second disadvantage is the low 
education level of minority students’ parents. This is important be- 
cause verbal interaction between parents and children functions as in- 
formal instruction: parents answer questions, explain problems, suggest 
solutions, give examples (Leseman 1989; Tesser 1993). If parent-child 
interactions are inadequate in this respect, the child is badly prepared 
for school. There are indications that the education level of parents is 
more important for the school achievement than is children’s socioeco- 
nomic position or ethnic background (Meesters, Dronkers, and Schijf 
1983), although this is a controversial issue because of contradictory 
research findings (Tesser 1993). 

The schools do little to help minority students overcome learning 
difficulties, for example, by giving extra training to individual students 
or to small groups. Experiments have shown that much can be gained 
by such extra instruction and practice (Slavin and Madden 1989). 


C. Employment 

Dutch industry in the late 1950s experienced an acute shortage of 
unskilled labor, caused by an expansion of the service sector, which of- 
fered improved working conditions for Dutch workers. Unskilled la- 
borers were recruited from the Mediterranean countries, which faced 
massive unemployment in agriculture because of mechanization. This 
was the origin of the influx of Turkish and Moroccan laborers. 

The influx of the Surinamese was related to other factors. The first 
wave, in the sixties, was composed of skilled workers who feared deteri- 
orating economic conditions in their country. The second wave, be- 
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tween 1975 and 1980, left from fear of cultural, social, and economic 
conditions after independence and included many persons of little or 
no schooling. 

The oil crisis in 1973 put an end to recruitment of foreign workers, 
and labor immigration stopped. Furthermore, forced restructuring of 
many industries led to growing unemployment among labor migrants. 
Although most migrants planned to return to their homelands with 
some capital as soon as possible, and to stay in Holland only for a lim- 
ited period, many were not able to realize their plans. The economic 
situation in their countries was not much better than in the host coun- 
try. Many stayed on and arranged for their families to join them. 

Although employment increased from 1984 on, the new jobs were 
for skilled workers. Unemployment among minorities remained 
high and even increased. This is illustrated in figure 3, which shows 
registered unemployment between 1988 and 1994 for all target 
groups of government policy, including Moroccans, Turks, and Su- 
rinamese. 

Since 1989 there has been a slow improvement in the labor market 
position of ethnic minorities, but in 1992 the situation deteriorated 
again for all categories of minorities. The highest unemployment rate 
is to be found among the Moroccans. In 1991, the unemployment rate 
for Moroccans was six times as high as for the indigenous population. 
Among Turks it was five times as high, and among Surinamese and 
Antilleans four times as high. In 1992, one-third of the Turkish and 
Moroccan and one-quarter of the Surinamese population was unem- 
ployed. 

As Tesser (1993, p. 73) shows in his report on the situation of ethnic 
minorities in the Netherlands in 1993, a number of interacting factors 
produce the high unemployment figures of minorities. It is difficult to 
evaluate each factor’s contribution. 

One factor is the changing economic and market situation. The de- 
mand for unskilled workers continues to decrease, and there is a 
change toward a more flexible organization of labor. This requires 
from workers more collaboration, more consultation, frequent adapta- 
tion to changes in the organization, more communication, and lan- 
guage skills. These changes have been accompanied by a general dis- 
placement of lower-skilled workers by higher skilled ones, which has 
been to the detriment of minorities. This probably explains why unem- 
ployment among Dutch workers declined between 1983 and 1989 but 
increased among minority workers. Employment possibilities for un- 
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skilled workers in industry have never again regained the level of those 
in the sixties. In 1972, 80 percent of ethnic minority workers worked 
in industrial enterprises; in 1987, the figure was barely 50 percent. In 
addition, because of high Dutch payroll taxes, the relation between 
productivity and labor costs is unfavorable: unskilled labor is expensive. 
This, too, has contributed to a decrease in the types of jobs available 
for minorities. 

An additional factor is that the minority population is growing about 
as fast as their labor participation is increasing. This is due both to 
continuing immigration and to relatively high birth rates. 

Finally, low professional and language skills and direct and indirect 
discrimination are believed to cause unemployment. For example, 
there are twice as many nonworking among those who have only had 
primary education than at any other education level. Seventy-two per- 
cent of the Moroccans and 66 percent of the Turks aged fifteen to 
sixty-five in 1991 had achieved only primary education, against | per- 
cent of the Dutch, a difference likely to be strongly related to unem- 
ployment among minorities. However, according to the Labor Survey 
of 1990, unemployment of minority residents is higher than that of the 
Dutch at every education level. If minorities had the same distribution 
of education levels as the indigenous population, their unemployment 
rate in 1990 would have been 19 percent; it was in fact 23 percent 
(Kloek 1992; reported by Tesser 1993). The unemployment rate of the 
indigenous population at that time was 8 percent. Thus, only a quarter 
of the difference in unemployment rates between the two groups was 
explained by education differences. Other researchers (Niesing and 
Veenman 1990) have taken into account education, professional level, 
age, sex, local unemployment levels, and discrimination in personnel 
recruitment and selection. Logistic regression was used to calculate the 
effect of the first five factors on indigenous unemployment in 1988. 
Using those estimates, they calculated the expected unemployment of 
minority members. Table 3 shows the difference between the expected 
and observed unemployment rates of minority members and the Dutch 
workforce. 

These five variables explain only a small part of high unemployment 
among minority members. Recruitment and selection of personnel ap- 
pear to be very important factors. Minorities frequently search for jobs 
either through family and relatives or through agencies for temporary 
work. The employment agencies look for unskilled jobs to present to 
them. They seldom suggest higher skilled jobs, in response to prefer- 
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TABLE 3 


Observed and Expected Unemployment 
in the Minority and Dutch Workforce, 
Based on Five Variables, 1988, in Percent 


Observed Expected 
Unemployment Unemployment 
Turks 38 i7/ 
Moroccans 38 16 
Surinamese 33 15 
Antilleans 3h) 14 
Indigenous 12 12 


Source.—Niesing and Veenman (1990); Tesser 
(993) Spee 
Norte.—See text for list of variables. 


ences expressed by personnel officers charged to recruit workers. 
Widely publicized research on this subject (Meloen 1990) seems some- 
what to have improved agencies’ willingness to find jobs for minority 
workers. Questions on personnel managers’ preferences showed that, 
when considering applicants with equal qualifications, 80 percent pre- 
ferred indigenous to minority applicants; 20 percent would not accept 
minority members under any circumstances (van Beek and van Praag 
1992). These findings, however, refer basically to low-skilled jobs. It is 
not improbable that minority members with higher qualifications 
speak better Dutch and might be perceived as more adaptable to orga- 
nizational culture, more flexible, and better motivated. These and 
other social and normative criteria operate to the detriment of minori- 
ties because they form the basis of negative stereotypes about the pro- 
ductivity of minority workers. However, judgments and perceptions of 
the younger generations born in the Netherlands and who speak the 
language well are more positive. 

To what extent similar stereotypes play a role in the operation of 
the criminal justice system is unclear. One obvious difference is that 
employers’ attitudes concern anticipated future behavior, while the 
criminal justice system is generally reacting to concrete past criminal 
events. 


D. Public Opinion and Ethnic Minorities 
Since 1973 the European Commission has conducted public opinion 
surveys, called Eurobarometers, covering a number of different sub- 
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TABLE 4 


Opinions on the Presence of Ethnic Minorities in Some Selected 


European Countries in 1988, in Percent 


The West Great 
Netherlands Germany Belgium France __ Britain Italy 

Quality of education suffers 48 50 54 49 55 23 
Unemployment among 

own people rises 41 58 73 58 66 67 
Abuse of social security by 

ethnic minorities 37 41 74 65 56 29 
Cause of crime and 

insecurity 24 35 63 SI 40 38 


Source.—Dekker and van Praag (1990). 


jects. A common questionnaire is administered to representative sam- 
ples of the population of about 1,000 respondents, aged fifteen and 
over, in each country of the European Union. In the autumn of 1988 
a great part of the Eurobarometer was devoted to questions on ethnic 
minorities (Eurobarometer 1989). It should be observed that opinion 
surveys have limited value (Dekker and van Praag 1990). Opinions and 
prejudice have probably little predictive value with respect to behavior: 
prejudiced people do not inevitably discriminate, while discrimination 
is not necessarily the result of prejudice. Discriminating behavior, 
treating someone unfairly according to irrelevant criteria, is based on 
power—the power of an employer, a landlord, a teacher, or a police 
officer. However, despite these limitations, the survey’s findings give 
us some idea about how the general public perceives the presence of 
ethnic minorities in its country. 

The questions in the survey referred to persons of different national- 
ity, different race, different culture, different religion, and different so- 
cial class. The following questions are of special relevance: “What are 
the consequences of the presence of large numbers of persons of differ- 
ent nationality and/or race in your country? Does the quality of educa- 
tion suffer? Does unemployment among your own people increase? 
Do they abuse social security provisions? Are they causing crime and 
insecurity?” (Dekker and van Praag 1990). 

Table 4 shows that, compared to their immediate neighbors, the 
Dutch do not appear to be particularly xenophobic. The differences 
are especially marked when opinions are expressed on the rise of un- 
employment of “one’s own people” and on the increase of crime and 
insecurity. Trying to establish some relationships, Dekker and van 
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Praag found that the explained variance resulting from standard socio- 
demographic variables (sex, age, social class, education, and urbaniza- 
tion) was not very high, ranging from 2.3 percent in Portugal to 13.2 
percent in Great Britain, with the Netherlands 8.7 percent.’ However, 
the relationships were similar in all participating countries, the strong- 
est correlations being for education and age: the lower the education 
level and the older the respondent, the more xenophobic attitudes are 
found. 

Six years of rising unemployment and crime rates have occurred 
since then. Had the survey been conducted in 1995, the Dutch results 
would likely have been considerably less favorable. Ethnic minorities, 
including the growing influx of asylum seekers, have become an impor- 
tant political issue and media issue since 1988. Some Dutch papers pay 
disproportionate attention to crime by ethnic minorities, without it be- 
ing clear whether they merely reflect popular attitudes or contribute 
to shaping those attitudes. 

For example, the Dutch Demographic Institute conducted three sur- 
veys in 1983, 1986, and 1990 on “Attitudes and Opinions on Aspects 
of Population Issues,” including migration, minorities policies, inte- 
gration, and xenophobia (van den Brekel and Moors 1993). As table 5 
shows, 42 percent of respondents believed that the presence of so many 
foreigners in the country led to more terrorism and criminality, a con- 
siderably higher percentage than was found in the Eurobarometer. Age 
and education of respondents again showed a strong relationship with 
xenophobia. 

The available evidence suggests that intolerance toward persons of 
different nationality or race has increased over the years. In an effort 
to explain this phenomenon, Halman (1994) examined value orienta- 
tions in modern European society. His observations are based on a 
comparative European Values Study (EVS), coordinated by the Uni- 
versities of Louvain, Belgium, and Tilburg, the Netherlands, which 
took place in 1981 and 1990. The EVS examined individualization and 
modernization in the fields of religion, morality, society, politics, fam- 
ily, marriage, and sexuality (Halman and Vloet 1992). It found that tol- 
erance is a characteristic of modern and individualized persons: ‘“Tol- 
erant people express modern values, they are less religious, less 
traditional, more progressive, more inclined to protest and more inter- 


* Explained variance in the Dutch study: age, 3.1 percent; education, 6.3 percent; and 
social class, 3.1 percent; all together, 8.7 percent. 
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TABEE 5 


Respondents Agreeing with the 
Proposition “The Large Number of 
Foreigners Leads to More Terrorism 

and Criminality,” in Percent 


(N = 1,500) 

Demographic Categories Percent Agreeing 
All respondents 42 
Sex: 

Men 44 

Women 40 
Age: 

20-39 34 

40-64 47 

65-74 54 
Education: 

High 23 

Medium 40 

Low 52 
Urbanization: 

Four largest cities 36 

50,000-100,000 population 43 

Under 50,000 population 43 


Source.—van den Brekel and Moors (1993). 


ested in politics” (Halman 1994, p. 33). These findings are confirmed 
by Dekker and Ester who concluded that xenophobia is inversely cor- 
related with support for democracy and political interest (Dekker and 
Ester 1993). 

How can one explain the decline in tolerance in Europe since the 
eighties? One hypothesis is that many people in European society feel 
threatened in what they perceive as their rightful interests: good jobs, 
quality education, and comfortable and affordable houses (Halman 
1994). These groups are afraid of growing competition for jobs, 
houses, and social security benefits by foreigners. Moreover, low levels 
of confidence in politics and in the ability of existing institutions to 
cope with the problems of contemporary society go together with feel- 
ings of threat and insecurity (Halman 1994). From this perspective, the 
mixture of generalized feelings of insecurity and fear are projected on 
foreigners and minorities who are blamed for all of society’s problems. 
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I. Crime and Victimization among Ethnic Minorities 

Much debate has taken place in political circles and the civil service as 
to whether ethnicity should be recorded in official statistics, such as in 
the police and the judiciary records of the Central Bureau of Statistics, 
or in other regular government surveys. The arguments against focus 
on the need to preserve individuals’ privacy and the wish to avoid stig- 
matization of ethnic groups. The Ministry of Justice, in particular, has 
strongly opposed recording of ethnicity data for these reasons. This is 
now official policy, and Dutch police and judicial statistics do not 
maintain data on ethnicity. The only exception is prison statistics, 
which give information on inmates’ nationality or country of origin. 
As a result of these policies, I am unable to offer any national police, 
prosecutorial, or judicial statistics specifying the distributions of mem- 
bers of different ethnic categories. Similar policies exist in other coun- 
tries such as Canada (Gabor 1994).° Fortunately, there is some good 
research material providing information on police figures, self-report 
data, and victimization data. 


A. Police Figures according to Ethnicity 

At the request-of the Ministry of Internal Affairs, research has been 
conducted on recorded crime of juvenile members of minority groups 
in the four largest Dutch cities (Etman, Mutsaers, and Werdmolder 
1993). A majority of the Surinamese, half of the Moroccans, and more 
than one-third of the Turks and the Antilleans live in these cities. 

The researchers consulted records maintained by the juvenile police. 
Ethnicity was routinely recorded by noting the country of birth of the 
juvenile and of one of his parents. Girls constitute only 14 percent of 
all arrested juveniles, and were omitted from the analysis. Although 
twelve years is the lower limit of criminal responsibility, which means 
that children under age twelve cannot (as a legal matter) commit of- 
fenses, the juvenile police gather information on children aged nine to 
twelve who commit delinquent acts.’ Thirteen thousand police con- 


° Gabor argues that statistics based on race and ethnicity should be collected. His ar- 
guments are that the public is entitled to this information, which will help to combat 
stereotyping minorities and prejudice, and that policy makers need the information to 
develop effective policy measures. I think the latter argument is valid but the former is 
not. There is no evidence that disclosing the facts has ever changed stereotypes and prej- 
udice. The facts are simply not believed unless they confirm the stereotypes already held. 

” Status offenses in Holland—noncriminal acts related to juvenile status, such as tru- 
ancy, incorrigibility, lack of supervision—are not defined as delinquent behavior. These 
behaviors may eventually lead to a civil order of youth protection, but they are not in- 
cluded in statistical data on delinquent behavior. 
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TABLE 6 


Proportions of Four Ethnic Groups among Apprehended Male 
Suspects, Aged 9-17, and in the Same Age Male Juvenile Population 
in the Four Largest Cities, 1988 and 1990, in Percent 


1988 1990 
Nationality Suspects Population Suspects Population 
Dutch 32.0 66.0 28.0 58.0 
Surinamese 23.0 11.0 18.0 12.0 
Turkish HE 7.0 8.5 8.5 
Moroccan HESS) 8.5 32.0 10.5 
Other* 13.0 Tes) 13.5) 11.0 


Source.—Etman, Mutsaers, and Werdmdlder (1993), p. 83. 
Nore.—All percentages sum to 100.0. 
* Antilleans are included in “other.” 


tacts were recorded in police files in 1988 and 1990. Not all of these 
records deal with serious offenses. About half of reported cases resulted 
in an unofficial reprimand by the police and have no judicial conse- 
quences, while in somewhat less than half, an official report was sent 
to the prosecutor for examination. 

Table 6 shows that in 1988 ethnic minorities made up one-third of 
the youth population in the four cities but were responsible for two- 
thirds of offenses known by the juvenile police. In 1990, they repre- 
sented 40 percent of the population and were responsible for 70 per- 
cent of known offenses. However, there are large differences among 
the groups. Calculations (not shown in table 6) per 100 boys, aged nine 
to seventeen in the same age population, revealed that in 1990 the 
Turkish boys were not overrepresented among the apprehended boys 
(8 percent), nor were the Surinamese (11 percent), but the Moroccans 
were heavily overrepresented with 22.5 percent in the nine to seven- 
teen age group and 30.5 percent in the twelve to seventeen age group. 
Recidivism rates are high (about 60 percent) but do not differ signifi- 
cantly among groups. 

Since the mid-1980s, there has been growing concern in police cir- 
cles and the judiciary about serious and violent crime among Antillean 
juveniles and young adults. That is why the Ministry of Justice asked 
for a study of this specific ethnic group, concerning both involvement 
in crime and possible causal factors. The study covers three large po- 
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TABLE7 . 

Number of Recorded Minority Juveniles 
(12-24 Years Old) in Three Police 
Regions (Amsterdam, Rotterdam, and 
Tilburg) Related to the Same Age 
Population in 1990, in Percent 


Report to 
Population Prosecutor 


Ethnic Group = (N = 550,716) = (N = 16,090) 


Antillean* 1.0 ONS) 
Moroccan 3.0 9.5 
Dutch 75.0 2 
Surinamese 355) 5:5 
Turkish 35) 3.5 
Other 14.0 235) 

Total 100.0 2.9 


Source.—Van Hulst and Bos (1993), p. 62. 

*Eighty-three percent of the Antillean group 
came from the island of Curacao; 12 percent came 
from Aruba, the rest from the other four islands 
(Bonaire, Sint Maarten, Saba, and Sint Eustatius). 


lice regions—including the cities of Amsterdam, Rotterdam, and Til- 
burg—and is based on official police reports that are sent to the prose- 
cutor (van Hulst and Bos 1993). The age group involved is twelve to 
twenty-four, and the offenses covered are on the whole of a more seri- 
ous nature than those in the earlier study. Moreover, the Antillean 
young people, including girls, are systematically compared to other 
ethnic groups. 

Of all youths aged twelve to twenty-four in these three police re- 
gions, only 3 percent had a report sent to the prosecutor. However, 
as table 7 shows, two groups—the Antilleans and the Moroccans—are 
heavily overrepresented in recorded crime. The Surinamese are some- 
what overrepresented. The Turks are not. All groups, with the excep- 
tion of the Turks, have considerably higher proportions of recorded 
crime than the Dutch group. 

Another recorded crime measure is the number of police reports and 
the number of offenses mentioned in the reports per individual of- 
fender (see table 8). Moroccan offenders have the highest number of 
reports to the prosecutor and the highest number of recorded offenses 
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TABLE 8 


Number of Police Reports and Number 
of Recorded Offenses per Individual 
Offender in the Three Police Regions 
(Amsterdam, Rotterdam, and Tilberg), 
1989-91 


Average 
Number of Number of 
Ethnic Group Police Reports Offenses 


Curagao Leet 2.38 
Other Antillean 1.69 2.10 
Moroccan 2.16 IIA 
Dutch 1.60 1.95 
Surinamese 1.66 2.09 
Turkish 1.79 Dxilal 
Other 53 iH 

Total 1.67 2.03 


Source.—Van Hulst and Bos (1993), p. 63. 


per person, followed by offenders from Curagao, the largest Antillean 
island. The latter have higher recorded crime figures than the other 
Antillean offenders. The lowest numbers of reports and offenses are 
found in the Dutch group, followed by the Turks, and the other Antil- 
lean offenders. These figures confirm the patterns shown in the first 
study, pointing to a difference in criminal involvement between the 
Moroccans and Antilleans and the remainder of the youth population. 

The third major study combines information from the police with 
self-report data and victimization data. It is based on national repre- 
sentative samples of boys of three different ethnic groups—Surinam- 
ese, Turks, and Moroccans—aged twelve to seventeen and a control 
group of Dutch boys living in the same neighborhoods as members of 
ethnic minorities (Junger and Zeilstra 1989). The Turkish and Moroc- 
can samples are drawn from police records, and the Surinamese sample 
is a subsample of a larger one drawn by the Central Bureau of Statis- 
tics. 

Table 9 shows registered police information both on (unofficial) po- 
lice contacts “ever” and “last year” and on recorded police contacts 
leading to an official report sent to the public prosecutor. Many police 
contacts of juveniles are dealt with informally, comparable to the En- 
glish “no further action.” The police may send the juvenile home, rep- 
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TABLED x 
Police Contacts and Official Reports of Four Ethnic Groups, 
in Percent 
Turks Dutch 
Moroccan (Dutch) Surinamese Controls p 

Police contacts “ever” 33 23 23 15 
Police contacts “last year” 20 11 10 6 <.05 
Official reports 15 8 6 6 <.05 


Source.—Junger and Zeilstra (1989), p. 40. 


rimand him, or send him to a diversion project, all actions followed by 
dismissal of the case. When the offense is considered serious, an offi- 
cial report is made and sent to the prosecutor, who also has a number 
of sanctioning options other than adjudication.* Sending a report to 
the prosecutor might be regarded as equivalent to the American defi- 
nition of “arrest.” 

About twice as many Moroccans as the other ethnic groups had po- 
lice contacts and more than twice as many had at least one official re- 
port. The Dutch boys had considerably fewer police contacts, whether 
“ever” or “last year,” but there is little or no difference in the number 
of Dutch, Surinamese, and Turkish boys who have received an official 
report. This suggests that, although boys in all three ethnic groups 
have far more police contacts, especially at younger ages, than Dutch 
boys, this does not mean that they will all be officially recorded.’ In 
this respect there is little difference among Dutch, Surinamese, and 
Turkish boys. 

However, a number of observations should be made. First, it is at 
ages twelve to thirteen and fourteen to fifteen that more minority boys 
than Dutch boys have police contacts. Dutch boys seem to start com- 
mitting delinquent acts somewhat later. Second, ethnic groups are not 
homogeneous. For example, the Surinamese group consists of Suri- 
namese Creoles, Hindustani, Javanese, and other Asian people. The 


*’The prosecutor may reprimand a youngster in his office, send him a warning, im- 
pose mediation, impose restitution, or impose community service up to forty hours. All 
these “sanctions,” if performed well, will be followed by dropping the charges. 

” Both Junger (1990) and Etman, Mutsaers, and Werdmélder (1993) found this. In 
the latter study, more than a quarter of the children coming into contact with the police 
were aged nine to thirteen, with the Turkish (36 percent) and Moroccans (28 percent) 
overrepresented and the Dutch (21 percent) underrepresented. 
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TABLE 10 


Delinquency Profile by Ethnic Group Aged 12-24 in Three Police 
Regions (Amsterdam, Rotterdam, and Tilburg), in Percent 


Ethnic Group Antillean Moroccan Surinamese Turkish Dutch 
Public order and 
vandalism 6.6 U3 8.2 11.8 Holl 
Offenses: 
Property 61.0 61.3 53.0 cee) 48.5 
Violent 16.3 15.8 19.6 14.0 10.4 
Sexual 1.4 A8 iad 15) ilsil 
Drug Neg) Bey 2.8 3.8 Ne, 
Traffic 3.4 3.4 4.3 11.1 12.0 
Other 9.0 8.2 10.4 9.9 9.1 


Source.—Van Hulst and Bos (1993), p. 68. 
Nore.—Percentages sum to 100.0. 


study found large differences in police involvement between Creoles 
and the other groups, with the Creoles having many more contacts. 
Third, the number of boys getting an official report does not vary very 
much among most ethnic groups (except for the Moroccans), and 
Turkish and Surinamese boys have more police contacts than the 
Dutch boys. This could indicate two things: first, that because these 
children spend more time on the streets and at younger ages than 
Dutch children (Junger and Steehouwer 1990), they are more likely to 
have contact with the police; second, that the police pay more atten- 
tion to ethnic minority kids, thus discovering more petty offenses, 
many of which are not serious enough to prosecute. Both these sur- 
mises might be correct. 

1. The Nature of Criminality. There are group differences in the 
nature of offenses committed. Taking account of the nine to thirteen 
age group, and considering contacts including police disposals and of- 
ficial reports, minorities are overrepresented for petty property of- 
fenses. For a more accurate picture, different groups are compared in 
relation to reports transferred to the prosecutor, using the latest data 
available in three police regions, Amsterdam, Rotterdam, and Tilburg 
(van Hulst and Bos 1993). 

The age composition of groups differs. Half of the Moroccans and 
40 percent of the Turks are under eighteen, versus about one-third of 
the other groups. This may influence both offense patterns and offense 
seriousness. Unfortunately, table 10 cannot be disaggregated according 
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to age so that it is difficult to tell whether the high proportion of prop- 
erty offenses committed by the Moroccan group is related to their age 
composition. According to the police data in table 10, the major differ- 
ence is that both Moroccans and Antilleans commit more property of- 
fenses than the other groups. Moreover, all ethnic offenders are more 
often recorded for violent offenses and drug offenses than are Dutch 
offenders, while the Dutch and the Turkish seem to have committed 
more traffic offenses than the others. Acquisitive crime appears to 
characterize Antillean, Moroccan, and Surinamese offenders, and in 
committing these offenses they more frequently use violence: com- 
pared to the Dutch group, three times as many Antilleans and twice as 
many from the other groups commit theft with violence. They also 
tend to commit these offenses in groups, which adds to the fear and 
insecurity of victims. 

Earlier research on drug addiction in a group of young adult Moroc- 
cans showed that, compared to other addicted groups, the Moroccans 
committed more serious thefts, such as group thefts, theft with dam- 
age, or with burglary. Moreover, they were likelier to use violence 
while committing their offenses (Kaufman and Verbraeck 1986). 

2. A Special Offense—Street Robbery. Two researchers in 1989 
called attention to the increase and seriousness of street robbery in 
Amsterdam (Loef and Holla 1989). Research in the red-light district 
of the city showed that street robbery is a characteristic offense of re- 
cent, poor, and deprived migrants. Street robbery is an unsophisticated 
crime, easy to commit, requiring few skills or knowledge of the local 
criminal structure, and gives immediate returns. 

Street robbery is a typical urban offense. Three-quarters of all street 
robberies reported to the police occur in cities of over 100,000 popula- 
tion, two-thirds in the four largest cities, and nearly half in Amster- 
dam. It is an offense that provokes much fear. In view of the increase 
in reported cases of street robbery, a large-scale study was undertaken 
of all cases reported to the police in Amsterdam and Utrecht in 1991. 
Ninety percent of all reports to the police have been analyzed, and half 
of all records of arrested suspects. Interviews were held with forty-four 
offenders and thirty-two victims (de Haan 1993). 

Four thousand, five hundred street robberies were reported to the 
Amsterdam police in 1991. The most common offense was theft of 
money under the threat of violence; one-third was purse snatching 
from older women. In 40 percent of the cases no violence was used 
and in about one-third the robber was armed, generally with a knife. 
One-third of the victims were foreign tourists and two-thirds were 
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Dutch. Both offenders and victims were mainly men. Most robberies 
occurred in three places: the city center, the red-light district, and Am- 
sterdam southeast, an agglomeration of public housing estates, popu- 
lated in large majority by ethnic minorities. In 17 percent of all cases 
the victim was physically hurt, and in one-quarter of those cases (4.5 
percent of all cases), he was seriously hurt. Street robbery is considered 
by offenders to be a low-status offense that gives little profit. For most 
of them it is a second-choice offense, mainly committed when one 
needs money badly and because it is easy to commit. 

According to victims’ reports, 85 percent of the offenders were non- 
white: about half were said to be “colored,” one-third were classified 
as “North African,” 3.5 percent as South European, 2 percent as Asian, 
and only 13.5 percent as “white.” Comparison of these figures with 
the ethnic background of arrested suspects showed reasonable concor- 
dance: among the nonwhites most of the North Africans were of Mo- 
roccan origin, more than one-quarter were born in Surinam or the An- 
tilles or had Surinamese parents, and the others came from fifty 
different countries. This does suggest that street robbery in the Neth- 
erlands is an offense committed mainly by foreigners and minorities. 

De Haan distinguishes different motives for the offense: acquisitive 
crime serves to finance drug use, survival crime serves those who are 
illegal residents and have no regular income, recreational robbery is 
committed “just for the kick of it” mainly by offenders under eighteen, 
and property crime is committed purely for gains with an explicit ele- 
ment of planning. 

This produces the following offender profiles based on more exten- 
sive records of those who had been taken to court in Amsterdam: ac- 
quisitive crime (35 percent), survival crime (25 percent), recreational 
robbery (20 percent), property crime (5 percent), and unclear motive 
(15 percent). 

De Haan concludes that street robbery is mainly committed for sur- 
vival (90 percent of the arrested suspects who were illegal migrants) or 
to sustain a drug habit (half of the legal-resident suspects). The general 
increase in street robberies is strongly related to migration and segre- 
gation of foreigners, unemployment, illegal residence in the country, 
and heroin consumption. 


B. Self-Report Data 

The self-report method is generally used successfully with juveniles 
and appears to have quite acceptable validity (Antilla and Jaakkola 
1966; Gold 1970; Junger-Tas 1977; Hindelang, Hirschi, and Weiss 
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1981; Huizinga and Elliott 1986; Junger 1990; Junger-Tas, Klein, and 
Zhang 1992). There is some evidence that the method is less valid 
when used on adults, as was shown by comparing self-report data of a 
large adult sample with their recorded criminality (Veendrick 1976). 

Self-report studies have been used to investigate the behavior of mi- 
nority juveniles. Outcomes in a number of such studies suggest that 
minority juveniles are considerably less delinquent than the indigenous 
juvenile population (Junger-Tas 1977; Junger 1990; Terlouw and Su- 
sanne 1991; Terlouw and Bruinsma 1994). For example, Terlouw and 
Bruinsma (1994), in a Dutch survey of a national random sample of 
youth aged fourteen to twenty-one, found that 70.5 percent of Suri- 
namese and 62.5 percent of Dutch youth reported having “ever” com- 
mitted a delinquent act, against 37.5 percent of the Moroccans and 47 
percent of the Turkish. Reported (soft) drug use was also much lower 
among Surinamese (7.8 percent), Moroccan (3.1 percent), and Turkish 
(2.1 percent) respondents than among Dutch young people (17.2 per- 
cent). Comparable outcomes have been found in an English survey 
(Bowling, Graham, and Ross 1994), suggesting lower delinquency rates 
among minorities than among the national youth population." 

Junger (1990) compared her respondents’ self-reports with their po- 
lice records. A police record meant that the boy was believed to have 
committed at least one offense and had been in contact with the police. 
Junger found—as might be expected on the basis of the research litera- 
ture—reasonable validity for the Dutch and the Surinamese boys, but 
quite unexpectedly, low validity for the Moroccan and Turkish respon- 
dents. As a result, she did not analyze self-report data of the latter two 
groups but only those of the Dutch and Surinamese boys. Interest- 
ingly, she found little difference in property offenses between the 
Dutch and the Creoles, but the Hindustani and Asians had much lower 
rates (p < 0.001). Similar differences were found for vandalism, while 
violence rates differed little among the groups. With respect to the 
“ever” prevalence of all self-reports taken together, the largest group 
of delinquents was to be found among Surinamese Creole boys (80 
percent), followed by Dutch (68 percent), Hindustani (58 percent), and 
Asian boys (50 percent). A similar distribution was found with respect 
to the prevalence “last year.” 


"These three studies are part of the International Self-Report Delinquency Study, 
which is coordinated by the Scientific Research and Documentation Center, Dutch Min- 
istry of Justice. Thirteen Western countries participate in the study, which is based on 
a common research instrument. 
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What are the reasons for these disparities in validity, which seem to 
be more widespread than one would expect? Junger (1990) showed that 
the stronger the bond with the original ethnic community, the more 
disparities. Boys who share values and norms condemning delinquency 
more often tend to conceal offenses and police contacts than do less 
prosocial boys. There is also a relation between disparities and insuffi- 
cient mastery of the language of the host country; this may mean that 
some respondents have difficulties in understanding the meaning of the 
questions. Disparities are also related to the number of judicial con- 
tacts: the more official contacts with the system, the better the corre- 
spondence between self-report data and police records. 

However, there may be additional explanations. Surveys in Belgium 
and Switzerland involving mostly southern European juveniles who 
were long-term residents and who were well integrated into the host 
country showed no difference in self-reported delinquency compared 
with indigenous youths (Junger-Tas 1976; Killias, Villetaz, and Rabasa 
1994). Perhaps factors such as long-term residence in the host country, 
socioeconomic and cultural integration, and the absence of external 
visible differences between indigenous juveniles and immigrant juve- 
niles influence the willingness of the latter to report offenses. In other 
words, the fewer the differences between indigenous youths and immi- 
grant youths, the more alike they will be in their actual and reported 
behaviors. Surinamese juveniles in the Netherlands may be a case in 
point. Although visibly different from indigenous youths, the majority 
have Dutch citizenship, had Dutch education in their country of ori- 
gin, speak the language, and are familiar with Dutch culture. In these 
respects, their situation is very different from that of Moroccans and 
Turks. Junger tested the hypothesis that fear of expulsion might cause 
immigrant juveniles to hide information on offending but found no ev- 
idence of such fears. 

It is also possible that the disparities between self-reported and offi- 
cially recorded offenses and police contacts result from discriminatory 
practices by the police. For example, police patrols pay more attention 
to members of minority groups, thereby increasing the number of con- 
tacts and inflating the number and seriousness of delinquent acts com- 
mitted by them. This is not a plausible explanation of disparities in the 
Netherlands. It is not likely that the police would discriminate against 
Turkish and Moroccan juveniles but not Surinamese youth. Finally, 
the disparities might relate to such factors as different cultural values 
or to fear of the authorities. 
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C. Victimization of Ethnic Minorities woes 

Between 1980-92 the CBS conducted biannual victimization sur- 
veys, including sixteen offenses, on a representative sample of 4,500— 
5,000 individual respondents aged fifteen and over and living in a 
household. The sample is stratified according to province and urban- 
ization, with automatic selection of the largest cities. Respondents are 
randomly selected from postal system and telephone service registra- 
tions. A weighing procedure is used to adjust for household size and 
over- and underrepresentation of specific groups. This procedure does 
not correct for the nonrepresentation of institutionalized and homeless 
people, groups that have high victimization risks. 

The CBS victimization surveys, which distinguish between Dutch 
citizens and foreigners, show that foreigners have considerably higher 
victimization rates than does the indigenous population. 

A number of qualifications, however, must be made. First, the cate- 
gory “Dutch” includes all who have Dutch citizenship through natu- 
ralization and thus includes most Surinamese. Second, although the 
category “foreigners” does include some members of ethnic minority 
groups, such as the Turks and Moroccans, European Community citi- 
zens form the largest group of foreigners. Third, most foreigners live 
in the large cities where crime rates are higher than in the rest of the 
country. Moreover, members of ethnic minorities are generally of 
lower socioeconomic status and live in poor, relatively crime-ridden 
urban neighborhoods. 

For all those reasons, some disparities in victimization rates may be 
expected when comparing the rates of the foreign population with 
those of the average Dutch population. Table 11 must therefore be 
viewed with some caution, and one must be tentative in drawing con- 
clusions from these data. The overall pattern is for higher victimization 
rates for members of ethnic minorities. 

Other research on victimization among ethnic minorities gives more 
details (Junger 1990; van Dijk and van Soomeren 1993). A small vic- 
timization survey was conducted in 1992 among 297 adult Surinamese, 
‘Turks, and Moroccans in Amsterdam and Rotterdam. The results are 
not necessarily representative for these groups because respondents 
were selected and interviewed on the streets. The study was meant to 
provide a “first impression” of minority victimization. About 75 per- 
cent of respondents were long-term residents (ten years or more). 
Two-thirds were men. Education and employment were somewhat 
above average for those groups. Results were compared with the stan- 
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TABLE 


Victimization Rates of Dutch and Non- 
Dutch Residents in 1992, in Percent 


Dutch Non-Dutch 
(N = 4,341) (N= 107)* 


Bicycle theft 5.9 12.0 
Car theft 4 2.0+ 
Theft from car Bil Sei 
Theft out of car 3.7 8.1 
Vandalism 6.7 7.6 
Theft of purse 7S) Aa 
Burglary 2.8 Uh 
Other thefts 5.0 6.9 
Harassment in own 
home 1.4 2.0 
Harassment on the 
street il off 
Threatened in own 
home 2.4 3.0 
Threatened on the 
street 3.4 ed! 
Hit and run offense 1.5 PBS) 
Total rate 34.8 47.4 


Source.—Central Bureau of Statistics (1992, 
1993). 

* The low number of non-Dutch respondents is 
related to a high level of nonresponse among minor- 
ity members. 

+ Car theft Non-Dutch rate is from 1988. 


dardized population survey on victimization, fear of crime, and police 
services—the ‘“Politiemonitor’”—which is regularly held in most 
Dutch cities (Geerlof and Schouten 1991; Geerlof et al. 1993). Com- 
parisons were made with the police monitor’s results in Amsterdam 
and Rotterdam. 

Table 12 shows considerable differences: the risk of becoming a vic- 
tim of a property crime or a violent offense is much higher for mem- 
bers of minority groups than the average risk in Amsterdam and Rot- 
terdam. The risk of becoming a victim of violence and vandalism is 
particularly high. Victimization of Moroccans has an especially violent 
character: this group suffers more from assault and violent purse 
snatching than from property offenses; among Surinamese and Turks, 
the pattern is reversed. This may be because much offending is intra- 
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TABLE 12 + 


Victimization of Three Ethnic Groups of Respondents in Amsterdam 
and Rotterdam in 1992, in Percent, Compared with General 
Population Rates 


Standardized 
General 
Surinamese Turkish Moroccan Population 
(N = 100) (N = 98) (N = 99) Rate 
Property Offenses: 
Bicycle Theft je 28 20 17 
Auto theft 3 5 2 l 
Theft from car 16 723 13 i] 
Vandalism of car ep De, We 9 
Theft of purse 19 14 9 5 
Burglary I 1 + 2 
Other thefts 13 20 5 4 
Total property 66 68 47 43 
Violent Offenses: 
Purse snatching 3 6 9 2 
Physical threats 13 12 it 7 
Assault 2 7 29 2 
Total violent 14 12 34 9 


Source.—Van Dijk and Soomeren (1993). 


group: groups that have high offending rates usually have high victim- 
ization rates. From other victimization surveys, such as the biannual 
surveys conducted by the Central Bureau of Statistics from 1980 on, 
as well as the international survey (van Dijk and Mayhew 1992), we 
know that men and young people are more often victimized than are 
women and older persons. The survey found higher risks for those 
with more education (68 percent) than for those with lower education 
(55 percent). The latter are more frequently victims of violence than 
of property offenses.'' Moreover, 60 percent of the respondents had 
been victimized more than once (by two to four offenses). However, it 
bears reiteration that these results are biased by comparison of victim- 
ization of mainly lower socioeconomic-status persons living in high- 
crime neighborhoods with that of a random sample of inhabitants of 
Amsterdam and Rotterdam. An average risk group is being compared 
to a high-risk group and this does not give an accurate picture. 


"This group overlaps partly with the Moroccans, of whom 81 percent have only 
lower education, against 44 percent of the Turks and 26 percent of the Surinamese. 
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To remedy this, additional research was undertaken. A telephone 
victimization survey of Turks and Moroccans in four large and four 
medium-sized cities was complemented with face-to-face interviews. 
The three groups—including the Surinamese—were then compared 
with a matched group of Dutch citizens living in the same neighbor- 
hoods (van Dijk and van Soomeren 1994). 

The first comparison showed that minority group members inter- 
viewed by telephone were better educated and had higher incomes 
than those who were interviewed face-to-face; thus the phone sample 
was not representative of ethnic groups in Holland. Moreover, they 
lived throughout the country while the face-to-face interviews were 
concentrated in the larger cities. 

The second comparison showed no difference in victimization risk 
between the three ethnic groups and the Dutch group living in the 
same neighborhoods. The conclusion is that victimization risk and fear 
of crime are more strongly related to degree of urbanization and to 
neighborhood quality rather than to ethnic origin. 

Research in England and Wales (Tuck and Southgate 1981) also 
shows that the degree of urbanization and type of home were more 
strongly related to victimization risk than ethnicity and that environ- 
mental factors were more important than ethnicity. 

Junger’s findings, although limited to juveniles, confirmed these 
conclusions for the Netherlands. The control group was composed of 
boys living in the same neighborhood or street as the minority groups. 
Dutch juveniles had most often been victims of property offenses (75 
percent); Moroccan (60 percent) and Hindustani boys (59 percent), 
least often. The same is true for violent offenses: more Dutch boys (31 
percent) than Turkish (21 percent), Creoles (22 percent), and Moroc- 
cans (15 percent) had been a victim of physical threats or assault. On 
the whole, however, differences are slight. 

Factors related to victimization of ethnic minorities are length of 
residence in the country and age: the longer in the country and the 
higher the age, the higher the risk of becoming a victim both of prop- 
erty and violent offenses. Other factors are similar to all ethnic groups 
(see also van Dijk and Mayhew 1992). For example, how young people 
spend their leisure time is related to victimization risk. To the extent 
that they often spend their free evenings in discos and bars, the risk of 
becoming a victim of a property offense is tripled, and that of becom- 
ing a victim of violence is doubled. In other words, lifestyle is an im- 
portant determinant factor of victimization probabilities. 
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With respect to fear of crime, ethnic minorities do not seem to be 
more fearful of becoming a victim than is the average Dutch citizen 
(van Dijk and van Soomeren 1993). Women and recent victims of vio- 
lence have higher than average feelings of fear. 

Do ethnic minorities feel discriminated against? They undoubtedly 
do. Fifty-five percent report having experienced discrimination by 
Dutch citizens or agencies. More Turks (87 percent) and Moroccans 
(45 percent) than Surinamese (32 percent) report such events. The 
most common perceptions of discrimination involve anonymous situa- 
tions, such as in the street by young people, in bars or discos, and for- 
mal interactions between public officials, such as civil servants in their 
public function or police officers. Direct discrimination in the work or 
home environment seems to be rare. This may be because employees 
get to know each other at the workplace, and personal characteristics 
in the work situation are more important than ethnic stereotypes. One 
in three respondents reports avoiding going to certain places, such as 
specific bars and discos, shops and markets, in particular when these 
are outside their own neighborhood (van Dijk and van Soomeren 
1993). 


D. Summary 

With respect to recorded crime, Moroccans and Antilleans are con- 
siderably overrepresented in the crime statistics. Moreover, they have 
the highest number of official records and of offenses per individual 
offender. Comparing the juveniles in these groups shows that they ac- 
crue official police records for having committed delinquent acts at an 
earlier age than Dutch juveniles. 

Official records show more violence and group thefts among Moroc- 
cans and Antilleans than among the other groups. Finally, street rob- 
bery appears to be a typical offense of recently arrived, marginalized, 
and deprived migrants and of drug addicts. 

Self-report data, on the contrary, show less involvement in crime 
among ethnic minorities than among Dutch juveniles. This is not the 
case for the Surinamese, who are better integrated into Dutch society 
and speak the language well, but it is true for Turks and Moroccans. 
There is some evidence that this possible underreporting is related to 
traditionalism, lack of knowledge of the Dutch language, and degree 
of involvement in offending. However, there is a need for more con- 
clusive evidence. 

Victimization rates of minorities are considerably higher than those 
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of the average citizen. This is true for all types of offenses but particu- 
larly so for violent offenses. However, controlling for neighborhood 
makes most of the differences disappear. Victimization of minority 
members seems to be related to age and length of residence in Hol- 
land. Lifestyle and leisure behavior are also related to victimization 
risk, but this is similar for Dutch persons. 


HI. Ethnic Minorities in the Criminal Justice System 


All those who reside in The Netherlands are treated alike 
in like cases. Any distinction on the basis of religion, race, 
political conviction, sex, or sexual inclination is prohibited. 
(Article 1 of the Dutch Constitution) 


The Netherlands constitution expresses the principle of equality be- 
fore the law. Neither the police nor other officials should treat mem- 
bers of ethnic minorities, including foreigners, any different than 
Dutch citizens. 

Two arguments can be raised to qualify this principle. First, Article 2 
of the constitution states that the law—in particular the Aliens Act— 
regulates the admission and expulsion of foreigners; and second, the 
claim may always be made that cases are not alike (Kruyt 1986). 

There is patently no legal basis for treating the Surinamese, most of 
whom have Dutch nationality, any differently than other Dutch citi- 
zens. However, foreigners may be expelled and returned to their home 
countries. This does not happen very often, but that this possibility 
exists means that foreigners may find themselves at a disadvantage 
compared to Dutch suspects with respect to pretrial detention, activi- 
ties of the probation service, sentencing, and prison regime. 


A. Expulsion 

Three categories of foreigners can be expelled. First, illegal resi- 
dents, who have by far the weakest legal position. Second, asylum seek- 
ers who lose their petitions for legal residence and as a consequence 
must leave. Third, criminal foreigners who have legal residence but 
lose it because of a criminal conviction (Aalberts and Dijkhoff 1992). 
When awaiting expulsion, foreigners are routinely held in “aliens cus- 
tody.” They are detained either in police cells for a short time or in 
jail. Jail records for 1989-92 show that criminal foreigners formed 
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about 40 percent of all foreign detainees and ‘illegals about 50 percent 
(Aalberts and Dijkhoff 1992). 

Expulsion is a much harsher punishment than prison. There has 
been much debate among lawyers as to whether expulsion means that 
an offender is punished twice. This would violate the values underlying 
double jeopardy principles. However, the Council of State ruled (in 
1978) that expulsion is not a criminal penalty but an administrative 
measure on the basis of the Aliens Act and in the interest of public 
order (Kruyt 1986). A foreigner can also be declared “undesirable.” 
The consequence is that he is not allowed to visit relatives in the Neth- 
erlands and, if apprehended, can receive a prison sentence of six 
months maximum. A foreigner may be declared “undesirable” when 
convicted of a crime incurring a prison sentence of three years or 
more. 

Expulsion has serious consequences: the expellee may be completely 
uprooted and may lack skills to build a new existence in the country of 
origin; the same is true for family members, especially the children; 
expulsion leads to disparate processing in most phases of the justice 
process, but especially in the execution of a prison sentence; and the 
possibility of expulsion may lead to feelings of insecurity among legal 
residents (Swart 1978). 

Expulsion is dependent on a number of factors, such as seriousness 
of the crime, length of the prison sentence, length of legal residence, 
bonds with the Netherlands, whether first or second generation, and 
risk of recidivism. The longer the residence, the smaller the risk of ex- 
pulsion. Drug dealing practically always leads to expulsion. The proba- 
tion service tends not to produce presentence reports for foreign sus- 
pects on the ground that “they will be expelled anyhow.” Absence of 
a presentence report may, however, lead to a higher sentence, which 
may later influence an expulsion decision. 

The Aliens Act provides that minors cannot be expelled as long as 
they live with their legally resident families. Minors aged sixteen to 
eighteen who have committed a very serious crime may be transferred 
to adult court and sentenced to prison. They then run the risk of ex- 
pulsion, although this can be enforced only after they become eighteen 
or if the offender does not return to live with his family after serving 
the sentence. This happens rarely. 

Research has examined expulsion of foreigners who were residents 
for at least five years and what crimes they committed (Groenendijk 
1987). There were seventy-four cases of expulsion in 1982 and 1984, 
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CABLE A3 


Nature of Committed Offenses followed 
by Expulsion, 1982 and 1984 


No. of 
Offenses 
Drug offenses (sometimes combined 

with firearms offenses) 38 
Manslaughter (attempted) 14 
Murder 2 
Serious assault 2 
Theft with violence 5 
Rape 3 
Arson 3 


Source.—Groenendijk (1987), p. 134. 


of which sixty-seven could be studied. With the exception of one 
woman, all were men aged between forty and fifty. More than half had 
been convicted for a drug offense, the others for offenses of violence 
(see table 13). 

Half were sentenced to unconditional terms of two years or less and 
one-seventh to more than five years. In only one-third of cases did the 
records mention reconvictions. Two of three expelled offenders had 
not been convicted earlier for a similar serious offense. In two-thirds 
of cases the offender was also declared “undesirable” as an additional 
measure. This was related to the length of the prison sentence. How- 
ever, one-third of these declarations were later withdrawn, in particu- 
lar when offenders had families in Holland. Assistance by a lawyer was 
quite effective: in 28 percent of cases, assistance led to suspension of 
the expulsion procedure, and the foreigner could retain residence. 

The research looked only at those cases where the decision was to 
expel the offender. It did not consider cases where the Ministry did not 
suspend legal residence. There is some information on such cases. 
They appear to be related to length of the prison sentence (under three 
years) and length of legal residence (over ten years). Offenders married 
to a Dutch woman were never expelled. In only half the cases was there 
a presentence report. This is unfortunate because offenders were more 
often successful in cases where such a report existed than when there 
was no such report. However, expelled offenders make up only 1 or 2 
percent of offenders convicted of serious offenses. Nonetheless, the 
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mere possibility of expulsion results in unequal treatment in the justice 
system of legally resident foreigners compared with offenders with 
Dutch nationality. 


B. The Police 

A number of studies have explored the interactions between the po- 
lice and ethnic minorities. Aalberts and Kamminga (1983) observed 
that interactions were often strained and that police officers tend to be 
rude to blacks. An older observation study found that in situations de- 
fined by the patrol officers as suspicious, blacks are stopped twice as 
often as whites (Junger-Tas and van der Zee-Nefkens 1977; Junger- 
Tas 1978). Other studies explored potential misconceptions due to 
miscommunication between members of ethnic minorities and police 
officers. For example, in a social-psychological experiment with 55 
percent Dutch and 45 percent Surinamese persons, speech and gaze 
behaviors during questioning by the police were studied (Vrij and 
Winkel 1990; Vrij, Winkel, and Koppelaar 1991). Surinamese avoid 
eye contact more than Dutch men and are less “‘matter of fact” in ex- 
pressing themselves. Both can lead to unfavorable reactions by the po- 
lice. External validity questions can be raised about such experiments 
in which a property offense is faked, but the real question is not 
whether the police misinterpreted the speech or behavior of minorities 
or are prejudiced against minorities. The real question is whether po- 
lice reports reflect the reality of committed offenses or merely reflect 
police preconceptions and prejudices. 

In my own observation study, I found that differential stop-and- 
search procedures did not result in greater arrests of minority members 
compared with Dutch citizens. Other studies reached similar conclu- 
sions. An experimental study of a real life situation observed police re- 
actions to an attempt of car theft (Willemse and Meyboom 1978). Sex, 
race, and tidiness were the independent variables. Although the police 
were less polite and respectful of minority suspects, arrests were trig- 
gered by concrete offending behavior (or attempts), and not by race 
or looks. A large-scale study in thirteen cities and towns on internal 
immigration control by the police confirmed these results (Aalberts 
1990). Aliens have to carry identity documents, which must be pro- 
duced when requested by the police. Although there have been com- 
plaints by ethnic minorities about these controls, the study concludes 
that the police mostly exercise their supervising and controlling func- 
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tion evenhandedly when they suspect that a crime has been committed 
by a minority member. 

There is no active internal immigration control, and there are no 
raids on aliens. The main reason is that Dutch values and norms con- 
demn prejudice and discrimination. Police need to establish good rela- 
tionships with local communities, and chief constables use their discre- 
tion to give internal immigration control little priority. They have put 
limits on police powers and on coercion that may be used by officers. 

Once an offender is detected, the police have several options. In the 
case of minors, the police may send them home, send them to diver- 
sion programs and dismiss the case, or send reports to the prosecutor. 
There is no evidence that police decisions at this stage of the proce- 
dure are influenced by suspects’ ethnicity. Van der Hoeven, who found 
some selectivity in police contacts with minority members, concluded 
that there was no difference among ethnic groups in police decisions 
on dismissal or official arrest (van der Hoeven 1986). Veendrick and 
Jongman (1976) and Junger-Tas (1981) confirmed these findings. 

Dutch research illustrates the discrepancy between attitudes and be- 
havior or between verbal and overt behavior. Junger (1990) observes 
that a police officer on duty is confronted with powerful constraints 
derived from the police organization, the specific situation in which he 
finds himself, and the norms of the larger community, all of which op- 
pose racial discrimination. International research also shows that police 
officers are trained to follow rules and procedures that do not take into 
account a person’s personal characteristics (Reiss and Black 1965; Pe- 
tersilia 1985). 


C. Prosecution 

Much research has analyzed sentencing patterns, but first the role of 
the public prosecutor should be considered. The public prosecutor has 
three decisions to make: whether the suspect will be held in custody; 
whether the case will be taken to court; and what sentence to demand. 
Controlling for the nature of the offense, even foreigners with fixed 
abode are more often remanded in custody than Dutch suspects, al- 
though less often than foreigners without fixed abode. 

1. Pretrial Detention. Foreign suspects run a higher risk than 
Dutch offenders of being remanded in custody: in 1977, the risk was 
twice as great for foreign suspects (27 percent) as for Dutch suspects 
(13.5 percent) (Berghuis and Tigges 1981). This is often attributed to 
the higher number of foreigners without a fixed address and the related 
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risk that they will not appear at trial. A 1978 study showed that 34 
percent of foreigner suspects had no fixed address (van der Werff and 
van der Zee-Nefkens 1978). There are likely two reasons for the pre- 
trial confinement pattern: either foreigners commit more serious of- 
fenses than Dutch offenders, or nationality differentially affects the 
probability of detention. Comparison of offense patterns for Dutch 
and foreign suspects shows only slight differences, mostly concerning 
infractions of the opium law. Proportionately more foreign arrestees 
are charged with drug offenses (12 percent) than are Dutch men (3 
percent). They also tend to be somewhat more likely to be involved in 
violence. However, as these differences cannot explain the high num- 
ber of pretrial detentions, it must be a question of differential policy. 

The more serious the crime, the less the disparity in pretrial deten- 
tion. The higher the maximum possible penalty, the less the dispropor- 
tions. Four times as many foreigners as Dutch suspects are held pretrial 
when the maximum penalty is less than four years; when the maximum 
is four to six years, this proportion is three times as many, and with a 
maximum of six to nine years, it is two times as many. 

It is in cases that are mot very serious that the prosecutor decides 
more frequently on pretrial detention for foreigners than for Dutch 
offenders. However, there are large differences between courts (see 
Hood [1992] for England and Wales): in one district the prosecutor 
imposed pretrial detention in one of twenty-five cases of foreigners, in 
another, in three of five. This variation may partly be explained by the 
high numbers of nonresident foreigners in some court districts, such 
as Amsterdam. In 1977 pretrial detention was imposed on 59 percent 
of foreign suspects in Amsterdam. 

The length of pretrial detention did not differ according to national- 
ity, but, of course, if foreigners are detained for less serious cases than 
are Dutch suspects, this outcome adds to the inequality in treatment 
of the two groups. 

2. Dismissal Policy. Although patterns differ somewhat for different 
offenses, charges are more likely to be dismissed against Dutch sus- 
pects than against minority suspects. Through 1985, charges against 
minority suspects were more likely to be dismissed, but that pattern 
reversed after 1985. One old but carefully executed study (van der 
Werff and van der Zee-Nefkens 1978) looked separately at dismissals 
and sentences demanded. Comparing judicial records of Dutch men 
and foreigners in 1974, the authors found higher dismissal rates for 
foreigners (53 percent vs. 44 percent). The crimes committed by 
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foreigners had higher maximum penalties, were more often committed 
with accomplices, more often involved property offenses, and were on 
average more serious than crimes of Dutch defendants. Moreover, for- 
eign defendants were younger, less often married, more often unem- 
ployed, and more often first offenders. 

The difference in charges dropped was especially marked among 
foreigners without fixed addresses (including tourists). Among these a 
certain number of dismissals were followed by expulsion. 

These data must be placed in the context of a general increase in 
dismissals during the period 1970-85. This was due to a deliberate 
policy to relieve burdens on the judicial authorities who faced a sudden 
increase in petty crime. Later research (1976-81) confirmed van der 
Werffs findings of higher proportions of dismissals among foreigners 
than among Dutchmen (Frid, Maas, and Stuyling de Lange 1986). 
However, from 1985 on official policy was to reduce drastically the 
proportion of dismissals and this led to several changes. 

A more recent study using 1985 data examined dismissals for 
Surinamese/Antilleans and Turkish/Moroccan suspects with fixed ad- 
dresses (Maas and Stuyling de Lange 1989).'? For property offenses, 
differences in the percentage of dismissals are slight, with the excep- 
tion of simple theft and for public-order offenses, crimes against life, 
and simple assault. For vandalism, sex offenses, simple theft, hard 
drugs, and firearms offenses, Dutch suspects are more likely than 
Surinamese/Antilleans or Turkish/Moroccan suspects to receive dis- 
missals. Controlling for reconvictions did not change this conclusion. 
Dutch suspects are more often dealt with by use of a “transaction,” a 
fine imposed by the prosecutor, which, if paid, is followed by dropping 
the charges. This may be related to a higher number of persons plead- 
ing not guilty among ethnic minorities: pleading guilty is a precondi- 
tion to a transaction. 

3. Sentences Demanded by the Prosecution. Most studies do not exam- 
ine this part of the process but pass on to the sentencing stage. This 
may be because the judge tends generally to follow the prosecutor’s 
demand. In the Netherlands, the prosecutor plays a key role in penal 
proceedings and has a very powerful position. That is why it is of some 
interest to look at the penalties demanded by prosecutors. 

The only relevant study is by van der Werff and van der Zee- 


Tt was impossible to disaggregate the data on Surinamese/Antilleans and ‘Turkish/ 
Moroccans, which is unfortunate because of differences in criminal involvement within 
these groups. 
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Nefkens (1978). They found that prosecutors more often demand an 
unconditional prison sentence for foreigners (58 percent) than in 
Dutch cases (38 percent), and they demand longer terms. 

A stepwise regression analysis was performed including as indepen- 
dent variables offense variables (nature and seriousness of the offense, 
maximum penalty, attempted or completed act, criminal history, cir- 
cumstances of the act, alcohol or drug use), person-related variables (age, 
nationality, social class, employment), and process variables (judicial in- 
vestigation, pretrial detention, length of remand period, presence of 
presentence report, time lag between offense and case comple- 
tion, court district). The nature of the penalty was the dependent vari- 
able. 

Prosecutors tend more often to demand a prison sentence for defen- 
dants who are put on remand, are unemployed, and have committed 
an offense with a high maximum penalty. Explained variance was 40 
percent. Much the greatest variance was explained by the occurrence 
of pretrial detention, followed by employment situation, and the maxi- 
mum possible penalty for the offense. Including nationality adds little 
to the explained variance. 

Pretrial detention thus appears to be the strongest predictor. There 
is some question why this is so. One reason may be that, according to 
Dutch Penal Law (Article 67a), pretrial detention is not to be ordered 
if the defendant is zot likely to be sentenced to prison (i.e., if the of- 
fense is not serious enough). Thus prison sentences are likely to be 
demanded for those already in detention. A second reason may be that 
prosecutors both request pretrial detention and demand the sentence 
at trial; they are likely to stick to their original positions with respect 
to custody. A last explanation concerns prison sentences for young or 
first offenders. Pretrial detention is sometimes used as a “short sharp 
shock” punishment. The offender can be locked up immediately and, 
at trial, time served is transformed into a prison sentence of equal 
length. 

Because most variance in the nature of the sentence is explained by 
pretrial detention, a second stepwise regression analysis was then con- 
ducted, excluding the process variables. This analysis indicated that na- 
tionality explained most of the variance in the nature of the penalty (to- 
tal variance = 30 percent). Other factors were the maximum possible 
penalty (the longer the possible prison term, the higher the risk of a 
prison sentence), the emzployment situation (unemployed defendants face 
a higher risk of getting a prison sentence), the value of stolen property 
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(the higher the value or damage, the higher the risk of prison), the 
criminal history (the longer that history, the higher the risk of prison), 
and the age (the younger the defendant, the more often a prison sen- 
tence is demanded). When the analysis is repeated for those who were 
not remanded in custody, nationality continued to have some effect on 
the nature of the sentence demanded. 


D. Sentencing 

Judges tend to accept prosecutors’ sentencing demands. In 80 per- 
cent of cases, the nature of the sentence is as proposed by the prosecu- 
tor (Slotboom et al. 1992). However, the length of the prison sentence 
corresponds only in half of cases. In general the sentence imposed by 
the judge is somewhat lighter than the prosecutor demands. 

A stepwise regression analysis showed again that pretrial detention 
explained most (37 percent) of the total variance (47 percent). Elimi- 
nating the process variables, nationality and unemployment explained 
most of the variance in the nature of the sentence. And again, if those 
not remanded are considered separately, nationality plays a reduced 
role (16 percent of total explained variance). 

The length of the unconditional part of the prison sentence does not 
depend on nationality. This is determined by the maximum authorized 
penalty, the nature of any violence used, the value of stolen goods, and 
whether the offense was completed or was an attempt. Thus in this 
study nationality affects the nature of the sentence but not its length. 
One explanation for the higher number of prison sentences meted out 
to foreigners, even to those not remanded in custody, is that more for- 
eigners than Dutch defendants do not appear at the trial. This was the 
case for 41 percent of the foreigners versus 16 percent of the Dutch in 
van der Werffs and van der Zee-Nefkens’s (1978) study. The appre- 
hension that foreigners will not appear at the trial is also an explana- 
tion for the higher number of pretrial detentions imposed on them. A 
related negative consequence is that once in prison foreigners, com- 
pared with Dutch prisoners, are less likely to be placed in (semi-)open 
penal institutions or given weekend furloughs (Kruyt 1986). Among ju- 
veniles, minority juveniles are more often placed in an institution and 
are less often sentenced to alternative sanctions than Dutch juveniles, 
controlling for offense type (van der Laan 1988). The proportion of 
Dutch juveniles to Surinamese was 3:2, while the number of ‘Turkish 
and Moroccan juveniles so punished was extremely small. 

A later study, drawing samples from the years 1971-79 of Dutch, 
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Surinamese/Antillean, and guest workers,” confirmed earlier findings 
(Timmerman, Bosma, and Jongman 1986). To simplify the analysis, 
only one offense, simple theft, was selected for comparison, and those 
who had been remanded in custody were eliminated. Controlling for 
recidivism, Surinamese first offenders were about four times as often 
sentenced to prison as Dutch first offenders. For Surinamese re- 
convicted offenders, this was twice as often. However, with respect to 
length of sentence or the amount of the fine, Dutch offenders were 
punished more severely. This was especially true for recidivists; in the 
case of first offenders there was no difference. Similar outcomes were 
found in the case of guest workers: first offenders run a higher risk of 
being sentenced to prison and for longer periods, but in the case of 
recidivists the Dutch are more severely punished, both in terms of sen- 
tence length and in the amount of the fine. Although the study con- 
trolled for recidivism, employment, civil status, court district, and na- 
ture of sentence, there was no control for appearance at the trial. This 
is unfortunate because many more Surinamese and guest workers than 
Dutch offenders do not appear at the trial, and we know that nonap- 
pearance leads to more severe sentences. 

A more recent secondary analysis of national data examined sentenc- 
ing patterns of Dutch, Surinamese/Antillean, and Turkish/Moroccan 
offenders sentenced in 1985 (Maas and Stuyling de Lange 1989). 
There was a greater proportion of first offenders among ethnic minori- 
ties than among Dutch offenders. This might be because minorities 
have not been residents in Holland for a very long time. Some might 
have committed crimes in their country of origin, but in most cases 
that would not be known. A second possibility is that reporting behav- 
ior by the public and selective attention by the police might also lead 
to more first offenders appearing in court. 

Differences among ethnic groups in prison sentences are shown in 
figure 4. Among property offenses, differences are slight. Dutch and 
Turkish/Moroccan offenders are sentenced equally often to prison; 
Surinamese offenders somewhat more often. The largest differences 
involve crimes against life, simple assault, sexual offenses, hard drugs 
offenses, and firearms offenses. Similar outcomes are found for first of- 
fenders, but the differences are more pronounced and are apparent also 
for theft with violence. Confirming earlier findings, minority first of- 


"These are persons coming from the nine authorized “recruitment” countries, in- 
cluding Turkey, Morocco, Spain, Italy, Portugal, Yugoslavia, Greece, Tunisia, and the 
Cape Verdian Isles. 
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fenders were more often sentenced to unconditional prison than were 
Dutch first offenders. 

The study just discussed has some shortcomings, most of which the 
authors acknowledge. First, the ethnic categories are very large, and 
important differences in criminal involvement may exist between 
groups, such as between Turkish and Moroccan offenders, that are in- 
cluded in the same category. Second, there may be considerable varia- 
tion in offense seriousness within offense categories, which has not 
been taken into account. Third, employment situation, civil status, and 
nonappearance at the trial, which all affect sentencing, have not been 
analyzed. Another important missing variable is whether the defendant 
pled guilty. This variable has an effect on the way cases are dealt with 
by both prosecutor and judge, a feature also found in the United King- 
dom (Hood 1992). However, despite weaknesses in the design of some 
of the studies and the age of some material, all studies point to more 
severe punishment—in terms of prison sentences—for members of 
ethnic minority groups than for Dutch offenders. This appears to re- 
sult from many factors related to the specific situations of minorities. 
Minority status in itself seems to be related only weakly to sentencing, 
although an independent effect remains even when other variables 
have been controlled for. 


IV. Discussion and Conclusions 

This essay has two aims: first, to examine the question whether, and 
to what extent, the position of members of ethnic minorities in the jus- 
tice system in the Netherlands is any different from that of the indige- 
nous population; second, if this appears to be so, to try to offer some 
explanations for this situation. In order to investigate those two sub- 
jects, other questions had to be looked at, such as differences in crimi- 
nal involvement, in demographic circumstances, and in socioeconomic 
participation. 

The Netherlands has two main types of immigrants: those from ex- 
colonies of whom a large majority are Dutch citizens, and foreigners, 
recruited as unskilled workers, many of whom have become permanent 
residents. These groups differ in legal status, but their situations are in 
many respects similar. 

The socioeconomic position of ethnic minorities is generally very 
weak. Most groups had a considerable “culture lag” with respect to the 
host country: some came from rural or mountainous regions and had 
very little education when arriving. When guest worker groups arrived, 
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there was full employment and a large market for unskilled labor. Most 
of the families had no “schooling” tradition, unlike, for example, Jew- 
ish and Asian immigrants in the United States and Europe. School 
achievement is low, although slowly improving, and frequently limited 
to vocational training. Major drawbacks are language problems and 
lack of learning skills, which are related to a general lack of verbal in- 
teractions and informal instruction by parents in the preschool period, 
as well as to insufficient additional instruction and support in the 
school system. 

The employment situation is dramatic. This is to a great extent the 
consequence of the changing labor market. Unskilled work is rapidly 
disappearing: because of rapid social changes, such jobs have become 
expensive for employers who replace them with growing computeriza- 
tion. Available jobs require more education as well as adaptability, 
flexibility, and communication skills, qualities that, according to many 
employers, many members of minority groups do not possess. Al- 
though Dutch unskilled workers also suffer from relatively high unem- 
ployment. rates, the economic situation hits ethnic minorities much 
harder, and unemployment among these groups is disproportionately 
higher. 

Related to this are discriminatory attitudes and practices. Public 
opinion surveys indicate that large sections of the population consider 
that the presence of minority groups—be it resident migrants or asy- 
lum seekers—causes an increase in unemployment, terrorism, and 
crime. These attitudes were not so common in the 1960s and 1970s 
but have since spread. Moreover, they have practical consequences as 
is shown by the unfavorable employment situation of minorities. Re- 
search evidence documents both direct and indirect discrimination 
practices. Jobs are hard to get, but in the case of minorities agencies 
tend to look only for unskilled jobs, while employers express a prefer- 
ence for Dutch workers on the basis of stereotypes about the produc- 
tivity of minority workers. 

Similar tendencies are found in police behavior. Police officers tend 
to be less respectful of ethnic minority members. Some groups are sus- 
ceptible to being stereotyped as potential offenders, which shows in the 
number of police stops in “suspect” situations. Moreover, the behavior 
of minority members when interrogated by the police, which is often 
different from that of indigenous persons in similar situations, is some- 
times interpreted as negative and suspect. An important caveat is, how- 
ever, that official police action is taken on the basis of objective criteria, 
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when there is concrete evidence of a committed or an attempted crime. 
There is little evidence that stops based on stereotypes often translate 
into arrests without valid bases. When there is no crime but only vague 
suspicions based on prejudice, the system cannot, and will not, handle 
the case. Prejudice and discriminatory attitudes may be more wide- 
spread than is expected or desirable, but they are not automatically 
translated into discriminatory acts. 

Police figures and victimization data suggest that some minority 
groups do commit more and more serious crimes than Dutch offend- 
ers. In the case of the Moroccans, Antilleans, and some Surinamese 
subgroups, this seems to be related to their marginal socioeconomic 
position in Dutch society. This is shown by a typical minority and im- 
migrant crime, street robbery, a crime typically committed for survival 
or to sustain a drug habit by persons who do not speak the language 
and have no marketable skills. More generally, members of some mi- 
nority groups tend to commit more serious crimes, such as violent 
crimes and drug offenses. 

However, the marginal position of minorities cannot be the only expla- 
nation for their higher criminal involvement. Criminal involvement 
among ethnic groups is strikingly different. Among Surinamese juveniles, 
for example, Hindustani and Asians have much lower involvement in de- 
linquency than do others. The same seems to be true when Moroccan 
juveniles are compared with Turkish juveniles. One possible explanation 
may be found in differential family integration. Tightand supportive fam- 
ilies tend to protect against delinquency (Hirschi 1969; Junger-Tas 1988). 
A second might be differential parental interest and support in making 
their children pursue secondary and higher education. A third might be 
group values that emphasize support for group members in social and 
economic life. For example, there are indications that some groups, such 
as the Turkish and the Chinese, give considerable (financial) support to 
group members in their efforts to improve their social and economic posi- 
tion (Werdmolder and Meel 1993). 

Members of ethnic minorities are more often victims of crime than 
the average Dutch population, although it is not clear how much more 
often. This is related to the cities and the neighborhoods minorities 
disproportionately live in: poor, high-crime neighborhoods with few 
resources to combat crime. Moreover, as much offending is intragroup 
and as there is a relationship between offending and victimization, it is 
no surprise that high criminal involvement in specific groups goes to- 
gether with high victimization rates in those same groups. 

Finally, the available evidence shows that there is unequal treatment 
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in the criminal justice system. In the case of foreigners this is self- 
evidently related to the fact of the possibility of expulsion. This possi- 
bility has an unfavorable prejudicial effect on pretrial detention, sen- 
tencing, and prison regime. 

All studies show that minority members are far more often re- 
manded in custody than are Dutch suspects. This does not automati- 
cally indicate discrimination but may also be seen as a measure of pre- 
vention by the prosecution. Indeed, a greater number of minority than 
Dutch offenders have no fixed address and a larger percentage do not 
appear at trial. The result is that minority suspects are detained more 
frequently and for less serious offenses than are Dutch suspects. When 
minority offenders commit serious crimes, however, differences in 
treatment with Dutch serious offenders are considerably smaller. 

Minority offenders are also sent more often to prison. This is partly 
because more of them have been remanded in custody and partly be- 
cause more plead not guilty; both factors are related to more severe 
punishment. 

The available evidence makes it clear that ethnic minorities and indige- 
nous offenders are treated differently in the criminal justice system. How- 
ever, the causes are not immediately evident. I think that it is the result 
of the interplay of different factors. One factor is the special laws and 
policies to which only minorities are subjected. A second is the higher 
involvement in crime of some minority groups and that they commit more 
serious offenses. A third is the counterproductive behavior of many mi- 
nority members, once they find themselves in the system, which is partly 
based on ignorance of the Dutch criminal justice system and partly on 
different cultural values. A fourth is unfavorable generalizing stereotypes 
held by prosecutors and judges about minorities and their behavior and 
negative behavior evaluations and expectations. Exactly how these factors 
are interrelated and how much each contributes is difficult to say and may 
be disentangled by further research. 

My hypothesis is that many of the inequalities noted in this essay 
are not primarily the result of any conscious discrimination—although 
this is not to be denied—but are largely the outcome of major draw- 
backs linked to the position of ethnic minorities as disadvantaged citi- 
zens and to specific policies and legislation, such as the Aliens Law. 

What can be done? With respect to the socioeconomic situation, the 
government fears the rise of a growing underclass consisting mainly of 
ethnic minorities and living in separated ghettos in the large cities. In 
an effort to improve their position, different measures have been taken. 

The legal position of minorities is reinforced by allowing legal resi- 
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dents to vote in local elections. Moreover; in order to encourage inte- 
gration, the law allows double nationality, which has resulted in an in- 
crease in naturalizations of Moroccan and Turkish citizens. In an effort 
to make employers hire more minorities, parliament has adopted the 
Act “Stimulation Equal Employment Allochtones,” requiring registra- 
tion of the ethnic origins of employees and the presentation of plans 
to increase minority employment in organizations. There are pressures 
to introduce a system of contract compliance. Special budgets are allo- 
cated to schools with a large number of minority pupils and programs 
inspired by the American Head Start programs have been introduced. 
A considerable budget has been voted by parliament for what is called 
an “integral security policy” in the large cities, with special attention 
to minority juveniles and to the drug situation. These are all useful 
efforts, which ideally should reduce marginalization, improve integra- 
tion in mainstream society, and reduce criminal involvement. How- 
ever, to what extent these policies will have the effects sought is uncer- 
tain. Much will depend on their implementation. 

I am less optimistic about efforts to alter preconceptions and stereo- 
types. Stereotypes are hard to fight and very resistant to empirical 
findings that refute them. The media could play a constructive role, 
and some do, for example, by regularly publishing success stories of 
minority members who succeed in business, local politics, or parlia- 
ment. But, of course, this is not the rule. Considering the close parallel 
between the economic situation and discriminatory attitudes, the best 
way to end discrimination is economic growth, improved employment 
possibilities, cultural tolerance from the Dutch population, and educa- 
tional achievement and cultural emancipation from the side of minori- 
ties. This will take considerable time. 

Several measures should be taken with respect to the situation of mi- 
nority offenders in the justice system. First, it remains necessary to ed- 
ucate police officers not only to stick to the facts and not let their per- 
sonal feelings interfere but also to teach them the clues of social 
behavior of various groups so they can interpret behavior correctly. 
Second, even though some laws are effectively prejudicial to minori- 
ties, lawyers should be more alert in assisting their minority clients, 
who should be better informed about the operation of the Dutch crim- 
inal justice system so that their behaviors conform to the requirements 
of the system and the expectations of the judiciary. This might signifi- 
cantly improve their position and positively influence sentencing. 
Third, to the extent that the discretionary power of the judiciary is 
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great in the Netherlands and the probation service considerably more 
“control-minded” than it used to be, it should be possible for judges 
to sentence more minority members than hitherto to community ser- 
vice or intensive probation instead of prison. 

Much of what has been suggested above is speculative. A number of 
fundamental questions remain unanswered. Many policy measures are 
based on hypotheses or incomplete knowledge. Although evaluation of 
these measures is imperative, more fundamental research also seems 
necessary because, without it, real understanding of the causes of suc- 
cess or failure of policy interventions remains difficult. 

There is a need for research into the large differences among ethnic 
groups concerning their involvement in crime and in the criminal jus- 
tice system. Compared to the indigenous population, some groups 
commit more crimes and are more frequently involved in criminal jus- 
tice than might be expected on the basis of their proportion in the pop- 
ulation, while other groups have lower involvement and still others 
show no distinctive pattern. It is an important question to learn both 
from theoretical and policy perspectives why this is so and what may 
cause these differences. 

Basic questions need answers. What factors can be found in any 
country that might explain differences in participation in crime and in 
crime patterns among the ethnic groups living in that country? What 
factors might explain differential involvement in the criminal justice 
system? Is it just the crime pattern that explains differential involve- 
ment, or do other factors play a role? What factors account for the 
disparity in treatment at different levels of the criminal justice system 
of these groups? Finding the answers to these questions will help us a 
great deal in understanding what measures should be taken to combat 
crime and to combat decision making that impedes fair and equal jus- 
tice and perpetuates social inequality. 
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Although racial discrimination emerges some of the time at some stages 
of criminal justice processing—such as juvenile justice—there is little 
evidence that racial disparities result from systematic, overt bias. 
Discrimination appears to be indirect, stemming from the amplification 
of initial disadvantages over time, along with the social construction of 
“moral panics” and associated political responses. The “drug war” of the 
1980s and 1990s exacerbated the disproportionate representation of blacks 
in state and federal prisons. Race and ethnic disparities in violent 
offending and victimization are pronounced and long-standing. Blacks, 
and to a lesser extent Hispanics, suffer much higher rates of robbery and 
homicide victimization than do whites. Homicide is the leading cause of 
death among young black males and females. These differences result in 
part from social forces that ecologically concentrate race with poverty and 
other social dislocations. Useful research would emphasize multilevel 
(contextual) designs, the idea of “cumulative disadvantage” over the life 
course, the need for multiracial conceptualizations, and comparative, 
cross-national designs. 


Research on race and crime has become a growth industry in the 
United States. For much of this century, studies have poured forth on 
racial differences in delinquency, crime, victimization, and, most of all, 
criminal justice processing. To take but one example, racial differences 
in sentencing have captured the attention of numerous journal articles, 
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books, meta-analyses, and a panel of the National Academy of Sciences 
(among others, see reviews in Kleck 1981; Hagan and Bumiller 1983; 
Petersilia 1985). 

The volume of research has not gone hand in hand with dispassion- 
ate scholarly debate. The topic of race and crime still rankles, fueling 
ideologically charged discussions over competing schools of thought 
such as discrimination versus differential involvement, cultures of vio- 
lence versus structural inequality, and empiricism versus critical the- 
ory. Some argue that bringing empirical data to bear on the race and 
crime question is itself evidence of racism (MacLean and Milovanovic 
1990). It is thus not surprising that, despite the abundance of empirical 
data, many criminologists are loathe to speak openly on race and crime 
for fear of being misunderstood or labeled a racist. This situation is 
not unique, for until recently scholars of urban poverty also con- 
sciously avoided forthright discussion of race and social problems in 
the inner city lest they be accused of blaming the victim (see Wilson 
1987, pp. 3-19; Sampson and Wilson 1995). 

What, then, does one make of the charge to assess the current state 
of knowledge on racial-ethnic disparities and discrimination in the jus- 
tice systems of the United States and of the sources of knowledge from 
which such conclusions can be drawn? The sheer volume of research 
makes a review of empirical studies impossible in one essay, and the 
political climate suggests a no-win substantive outcome as well. In ad- 
dition, many important questions remain unanswered either because 
we lack the necessary data or because results are conflicting across al- 
ternative forms of measurement. Recognizing these perils, we none- 
theless tackle the topic of race, ethnicity, and crime in the United 
States by focusing on four general questions: What are the key empiri- 
cal findings on race, ethnicity, and crime? What are the most promis- 
ing theoretical explanations? What are the major limitations of both 
research and theory? and Where do we go from here? 

Rather than try to review all individual studies, we close in on the 
“big picture” —that is, the one painted by robust findings that hold up 
across disparate investigators, forms of data collection, and analytical 
methods. But empirical generalizations only take us so far (we have yet 
to hear data speak), so the second question becomes crucial—what the- 
oretical and substantive interpretations can we place on the empirical 
data? Of course, both the answers to this question and the empirical 
backdrop of data are subject to numerous pitfalls, and hence question 
three prompts an inquiry into the limitations of extant knowledge. 
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Consideration of limitations leads naturally to the final question of fu- 
ture research designs. In probing this issue, we focus on how knowl- 
edge might be advanced by using a comparative, international perspec- 
tive with collaborative research designs. 

Our essay addresses these questions in the following way. We start 
with a discussion of general contextual issues relevant to the United 
States. For background purposes, Section I describes the racial and 
ethnic makeup of the U.S. population and the American criminal jus- 
tice system. Sections II-VI subdivide the empirical morass of U.S. data 
into several interrelated domains. Section II discusses race, ethnic- 
ity, and criminal victimization (who becomes victimized by crime?), 
whereas Section II overviews the literature on race, ethnicity, and 
criminal offending (who commits criminal acts?). The findings pre- 
sented in these two sections represent the dominant tradition in crimi- 
nology, which seeks to distinguish individual offenders from non- 
offenders and victims from nonvictims. Section IV discusses the 
community structure of race, ethnicity, and crime in the United States, 
namely, what are the characteristics of communities that contribute to 
rates of crime for different race and ethnic groups? The findings from 
the community literature are compared with evidence on individual 
differences in criminal involvement, and critical problems in interpre- 
tation are discussed.' Section V summarizes the findings on racial dis- 
parities in the U.S. criminal justice system (e.g., who gets convicted 
and imprisoned?), and Section VI reviews the various approaches for 
understanding differential treatment. Finally, Section VII presents our 
interpretations of the literature on race, crime, and criminal justice and 
discusses what we believe are the important implications for future re- 
search. 

Before we begin, it is important to qualify our use of the terms 
“race” and “ethnicity.” In the United States, the term “race” tradi- 
tionally refers to skin pigmentation or color, whereas ethnicity refers 
to the countries from which a person’s ancestors can be traced. For 
various historical and social reasons, definitions of race in the United 
States have referred mainly to categories that are allegedly mutually 
exclusive—(a) white, (b) black, (c) American Indian, Eskimo, or Aleut, 
and (d) Asian or Pacific Islander. The American conception of eth- 


' Our review of the empirical evidence on racial differences in victimization and of- 
fending, and our theoretical arguments regarding communities, race, and crime, are 
drawn in large part from two previous papers—Sampson and Lauritsen (1994) and 
Sampson and Wilson (1995). 
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nicity differs from that of race in that it is usually reported by subjects 
themselves (as opposed to visual identification), and it may consist of 
as many categories as one believes necessary to indicate his or her heri- 
tage. Clearly, however, there are ongoing scholarly and political de- 
bates that challenge the definitions and usefulness of these terms in 
USS. society. For example, it has been argued that the American con- 
ception of race is arbitrary insofar as there is no single set of traits that 
satisfactorily distinguish one group from another. Biological research 
reminds us that race definitions are socially constructed and reflect the 
concerns and preoccupations of a particular society (e.g., Hawkins 
1995; Marks 1995). Simple classification attempts rooted in biological 
analogies are also invalidated because many individuals are of mixed 
races. Furthermore, we sympathize with those who argue that by high- 
lighting race differences in crime and criminal justice sanctioning, such 
work has the potential to exacerbate problems of institutional racism 
and stereotyping in the United States. 

Yet to acknowledge these points does not undermine the salience of 
race or ethnicity, however socially constructed, in a given society. 
There are profound race and ethnic differences in the representation 
of citizens in the U.S. criminal justice system. It seems to us that 
knowledge about the origins and consequences of these discrepancies 
is preferable to ignorance—even as we acknowledge that observed dif- 
ferences between groups are not due to inherent differences in physical 
traits. We would add that while definitions and records of race and 
ethnicity differ across countries, the social conception of race has valid- 
ity and reliability within the United States. We are less certain of the 
validity of the term “ethnicity” since social agreement as to whether 
someone is, for example, Hispanic or of some other ethnic heritage is 
likely to be much lower. For our purposes, then, the definition of race 
imposed by administrative and political structures is an important sub- 
ject of study in its own right, but it should not be a significant source 
of error when making cross-group comparisons. The interpretation of 
ethnic differences (much less available in the data) requires more cau- 
tion. Other data limitations, not relevant to definitional issues, are dis- 
cussed when appropriate. 


Le TheU.SiContest 
The Census Bureau currently defines race in five broad categories— 
“white,” “black,” “American Indian, Eskimo, or Aleut,” “Asian or 
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Pacific Islander” (further subdivided into ten groups), and “other.” 
Recent data on ethnicity usually focus on whether persons are of 
“Hispanic” origin. The term Hispanic is meant to define persons of 
Spanish-speaking origin who may identify themselves as any one of the 
racial groups. There is great diversity in how Hispanics define them- 
selves racially, and there are perhaps even greater cultural differences 
between, say, Puerto Ricans and Cubans, as there are between racial 
groups. Not sharing a common culture, the myriad groups classified as 
Hispanic thus fail to meet the criteria we typically think of as constitut- 
ing an ethnic group. For these and other reasons, the construct of His- 
panic has been criticized as a political definition that has little meaning 
(e.g., Mann 1993, pp. 8-12), with many preferring the label “Latino” 
instead. Similar arguments have been made about the meaning of race 
categories, namely, that there is more within-group variation (in terms 
of traditional cultural experiences) than there are differences between 
race groups. 

Though few still hold to the notion of the United States as a “‘melt- 
ing pot” of racial and ethnic cultures, there is little doubt that the pot 
is becoming increasingly diverse. Table 1 presents census data on the 
resident population of the United States and changes from 1980 to 
1990 by race and Hispanic origin. Whites made up 80 percent of the 
approximately 250,000,000 residents of the U.S. population in 1990. 
This represents a decline from 83 percent in 1980. Blacks represent 12 
percent of the 1990 population, up modestly from 1980. Native Ameri- 
can Indians comprise a very small portion of the population—less than 
1 percent. However, each of the Chinese, Asian Indian, Korean, and 
Vietnamese populations increased more than 100 percent over the de- 
cade; 

The other striking feature of table | is the sharp growth in the num- 
ber of Hispanic Americans—53 percent—to the point where they now 
make up almost 10 percent of the U.S. population. If the growth rate 
of more than 50 percent continues into the next century as demo- 
graphic predictions suggest, Hispanic Americans will represent the 


2 The U.S. Bureau of the Census is likely to change how it measures “race” and “eth- 
nicity” before implementation of the next decennial census. Race and ethnicity are self- 
identified in the census questionnaires, and many have argued that existing categories 
do not capture many persons’ sense of identity. The most pressing issues involve the 
classification of multiracial persons and individuals who consider themselves neither 
“white” nor “black.” Whatever the decision of the Bureau of the Census, it will affect 
the kinds of questions researchers ask and the politics of race in America (e.g., eligibility 
for federal aid to minorities, minority redistricting for elections). 
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TABLE 1 


. 


Resident Population, by Race and Hispanic Origin: 1980 and 1990 
(as of April 1) 


Race and Hispanic Origin 


All persons 

Race: 
White 
Black 


American Indian, Eskimo, or Aleut: 


American Indian 
Eskimo 
Aleut 
Asian or Pacific Islander: 
Chinese 
Filipino 
Japanese 
Asian Indian 
Korean 
Vietnamese 
Hawaiian 
Samoan 
Guamanian 
Other Asian or Pacific Islander 
Other race 
Hispanic origin: 
Of Hispanic origin: 
Mexican 
Puerto Rican 
Cuban 
Other Hispanic 
Not of Hispanic origin 


Source.—U.S. Bureau of the Census (1993), p. 


N (in Thousands) 


1980 


226,546 


188,372 
26,495 


14,609 
8,740 
2,014 

803 
3,051 
211,937 


Nore.—N.A. = not available. Z < 0.05%. 


Change, 
1980-90 
N (Gin 

1990 Thousands) Percent 
248.710 22,164 9.8 
199,686 11,314 6.0 
29,986 3,491 By 
1,959 539 37.9 
1,878 514 Shell 
oh LS 35.6 
24 10 67.5 
7,274 e773 107.8 
1,645 839 104.1 
1,407 632 81.6 
848 147 20.9 
815 454 125.6 
799 444 1553) 
615 353 134.8 
211 44 26.5 
63 PAI 50.1 
49 17 53.4 
822 N.A. N.A. 
9,805 3,047 45.1 
22,354 7,745 53.0 
13,496 4,755 54.4 
2,728 714 35.4 
1,044 241 30.0 
5,086 2,035 68.7 
228,356 14,419 6.8 

18. 


largest “minority” group. Overall, if the data are reclassified to take 
account of both race and ethnic identification, the United States is 
dominated by three race and ethnic groups—non-Hispanic whites (75 
percent), non-Hispanic blacks (12 percent), and Hispanics (9 percent). 
In urban areas where crime rates tend to be highest, non-Hispanic 
whites no longer represent the majority population in many of the na- 
tion’s largest cities (e.g., Los Angeles, Chicago, Detroit). 
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Despite the changing racial and ethnic diversity of U.S. society, in 
this essay we focus mainly on “black” and “white” comparisons. The 
reason stems primarily from a lack of data on crime that consistently 
classifies information for Hispanic and non-Hispanics, and for groups 
such as Asians and Native Americans. Where available and appro- 
priate, data reflecting these latter classifications is presented (e.g., ar- 
rest statistics). Moreover, most analytical work on disparity and dis- 
crimination in crime and sanctioning has focused on comparisons 
between whites and blacks. 

Unfortunately, the types of crime covered in this essay’s explication 
of race and ethnic disparities are not fully representative of the land- 
scape of criminal behavior in the United States. For many “white- 
collar” and “organized” crimes, sound data are hard to come by.’ Per- 
haps more crucially, the data that do exist are rarely presented to per- 
mit systematic study of race and ethnic variations. Although there is 
excellent reason to believe that whites are overrepresented in “crimes 
of the suite,” an analysis of this phenomenon is beyond the scope of 
current efforts. However, a large body of research in the United States 
on racial and ethnic disparities focuses on “street” or “index” crimes— 
especially violence (e.g., murder, rape, robbery, assault) and property 
crime (e.g., larceny, motor vehicle theft, burglary). Race and ethnic 
comparisons are usually possible for these offenses, and hence we focus 
disproportionately on crimes against persons and property. 

Of these two general crime types, we give more coverage to vio- 
lence. As seen below, race and ethnic disparities in both criminal of- 
fending and criminal victimization tend to be greatest among violent 
crimes. With homicide mortality rates now at least eight times higher 
among young black males than young white males (National Center 
for Health Statistics 1995, table 6), a sense of public urgency has also 
emerged regarding a crisis of violence in the black community (Dilulio 
1994; Sampson and Wilson 1995). Understanding racial disparities in 
urban violence is thus a major priority for criminal justice in the 
United States, and our review reflects this concern. We recognize that 
by focusing our attention on violence, we are in danger of overempha- 
sizing the importance of race or ethnicity in offending and victimiza- 
tion and underemphasizing its influence on criminal justice decision 
making. We attempt to compensate for this possible bias by includ- 


’ Corporate crimes are excluded because the “offender” is an institution rather than 
an individual. In theory, however, one could characterize the race and ethnic composi- 
tion of corporate decision makers. 
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ing relevant information on other crime ‘types—particularly drug of- 
fending and drug sanctioning, which have attracted much recent con- 
cern in the United States (see Blumstein 19934; Tonry 1995). 

A further complication is that the justice system in the United States 
is decidedly complex, making the task of tracking racial disparities even 
more difficult. It is probably a misnomer to speak of a “system” of 
criminal justice because some 90 percent of all crimes are prosecuted 
at state and local levels. With fifty states and separate procedures for 
juveniles and adults, the United States is characterized by wide varia- 
tion in local practices, laws, and criminal justice operations. Still, there 
is acommon thread that ties together the way that most criminal cases 
are processed (see U.S. Department of Justice 1988, p. 56). The bulk 
of previous research has centered on key decision points in the pro- 
cessing of adults, especially arrest, bail (pretrial release), charging, plea 
bargaining, conviction, sentencing (e.g., to probation, imprisonment), 
and postcorrectional release (e.g., parole). Like the social organization 
of the criminal justice system, data reflecting this process are similarly 
complex. They run the gamut from local records (e.g., arrest statistics 
for a city precinct) to national figures published by the U.S. govern- 
ment. Because of this variation, data sources are described below in 
tandem with the phenomenon under consideration. 


Il. Race-Ethnicity and Criminal Victimization 
What are the risks of victimization to individuals of different racial and 
ethnic groups? Are these differences stable over recent time periods? 
Answers to these types of questions have been obtained largely through 
analyses of National Crime Victimization Survey (NCVS) data. The 
NCVS (previously known as the National Crime Survey [NCS]) is an 
ongoing survey conducted by the Bureau of Justice Statistics, designed 
to measure the extent of personal and household victimization in the 
United States. Interviews are conducted at six-month intervals with all 
persons twelve years of age or older living in a sampled household. As 
many as 150,000 persons in 80,000 households are interviewed on a 
biannual basis. The major advantage of the NCVS is the ability to esti- 
mate victimizations that may be incorrectly reflected in official police 
data (e.g., because of nonreporting of incidents or arrest bias). The 
NCVS therefore constitutes the best available data source on the risk 
of victimization for various population subgroups living in the United 
States. The exception, naturally, is for homicide, where most estimates 
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are based on vital statistics (e.g., Fingerhut and Kleinman 1990) and 
the FBI’s supplemental homicide reports which provide a racial classi- 
fication of homicide victims. 

Victimization research over the past twenty years has consistently 
shown that the overall risk of experiencing personal violence (i.e., ho- 
micide, rape, robbery, or assault) is much lower than the risk of house- 
hold victimization (U.S. Department of Justice 19942). For example, 
the combined risk of suffering a violent victimization by either rape, 
robbery, or assault in 1992 was estimated at approximately 1 in 31, 
while the risk of household burglary was nearly 1 in 6. However, the 
major finding for our purposes is that the distribution of victimization 
varies systematically across different subgroups. In terms of race, both 
the NCVS and official statistics confirm that blacks are disproportion- 
ately the victims of violent crimes (U.S. Department of Justice 1993, 
1994b). Differences in homicide risk are the most pronounced. Ac- 
cording to the U.S. Department of Justice, in 1992 blacks were nearly 
seven times more likely than whites to become victims of homicide 
(1993). Similarly, data derived from death certificates (rather than 
crime reports) and that adjust for differences in the age composition 
of the two populations show that the 1992 rate of homicide for the 
black population was 6.5 times that for the white population (National 
Center for Health Statistics 1995). 

Estimates of homicide risk over the life span further underscore ra- 
cial disparities. By 1990, black women and black men were, respec- 
tively, four and six times more likely than white women and white men 
to be murdered in their lifetime (Reiss and Roth 1993, p. 63). The 
leading cause of death among black males and black females ages fif- 
teen to twenty-four is homicide (National Center for Health Statistics 
1995). These differentials help explain estimates that a resident of rural 
Bangladesh has a greater chance of surviving to age forty than does a 
black male in Harlem (McCord and Freeman 1990). 

Estimates of lifetime homicide risk for American Indians, blacks, and 
whites are presented in Reiss and Roth (1993, pp. 62—63). The lifetime 
risk for black males is 4.16 per 100, followed by Native Indian males 
(1.75), black females (1.02), white males (.62), Native Indian females 
(.46), and white females (.26). Thus Native Indian males’ risk falls ap- 
proximately halfway between that of black and white males. Reiss and 
Roth also note that less than one-fourth of Americans’ lifetime risk for 
homicide is incurred before the twenty-fifth birthday. Consequently, 
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Fic. 1.—Homicide among males by firearm status in the United States. 4, Among 
white males. b, Among black males. Source: Fingerhut (1993), pp. 16-17. 


the very high homicide rates among young black males in particular 
must be considered in conjunction with the higher homicide rates of 
black males at all ages. 

Racial disparities for gun-related homicide victimization are particu- 
larly striking. Figure 1 displays the age-specific 1990 U.S. death rate 
by firearms for white males and black males according to mortality re- 
ports from vital statistics (Fingerhut 1993). Note that the peak death 
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rate for young black males (140 per 100,000) is more than ten times 
greater than the peak death rate for young white males (twelve per 
100,000). Given the nature of death reports, these differentials in vic- 
timization cannot reasonably be attributed to bias in official reaction 
by the criminal justice system. 

As with homicide, blacks report greater levels of robbery victimiza- 
tion than do whites (U.S. Department of Justice 19942). Over the past 
twenty years, blacks’ risk of robbery has been between two and three 
times greater than that of whites. While the risk of robbery among 
whites has slightly declined over the last two decades, the risk among 
blacks fluctuates more from year to year and shows no clear evidence 
of decline. 

Unlike homicide and robbery, rates of assault victimization for 
blacks and whites have not differed consistently over the last twenty 
years, although the majority of assault victimizations reported by 
blacks tend to be incidents of aggravated assault, whereas simple as- 
saults predominate among whites (U.S. Department of Justice 1994). 
The lack of race differences in assaults overall may be the result of dif- 
ferences in reporting. Specifically, it has been hypothesized that blacks 
may underreport less serious forms of assault and that whites may 
overreport minor assaults (Skogan 1981; Gottfredson 1986). 

Race differentials in victimization risk decline significantly for per- 
sonal theft (larceny with or without contact) and crimes against prop- 
erty. The personal theft victimization rate is very similar, at fifty-nine 
per 1,000 for blacks and sixty per 1,000 for whites (U.S. Department 
of Justice 1994b). However, rates of household victimization (burglary, 
larceny, and motor vehicle theft) are consistently higher for blacks than 
for whites. For example, the burglary victimization rate per 1,000 
households is sixty-eight for blacks and forty-six for whites (U.S. De- 
partment of Justice 1994b). Compared over time, trends in property 
victimization reveal similar patterns by race. Since about 1980, both 
whites and blacks have experienced general declines in personal theft 
and household victimization. 

For violence, however, both rate and trend differences by race are 
substantial. Beginning about 1990, reported rates of violence among 
blacks increased to their highest level ever recorded in the NCVS. 
This trend parallels the trajectory of homicides measured by death rec- 
ords—increases in homicide rates since the mid- to late 1980s in the 
United States have been racially selective. For example, while white 
rates remained relatively stable, the firearms death rate among young 
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black males more than doubled from 1984 to 1988 alone (see Fin- 
gerhut et al. 1991).* 

In short, the available race-specific data on victimization suggest a 
fairly straightforward pattern. Blacks suffer much higher rates of per- 
sonal violence and homicide victimization than do whites. Racial dif- 
ferences are reduced considerably in magnitude when it comes to 
household crimes and especially personal theft victimizations. And 
while overall victimization trends are similar for blacks and whites, rob- 
bery and homicide are the two notable exceptions. Recent trends for 
these two violent crimes show greater increases for blacks than whites. 

The NCVS provides only limited information on ethnic dif- 
ferences in victimization risk, restricted mainly to Hispanic versus 
non-Hispanic comparisons. According to the NCVS, Hispanics ex- 
perience higher rates of violent and household victimization than non- 
Hispanics (39.6 vs. 35.3, and 265.6 vs. 204.5, respectively). Conversely, 
non-Hispanics report higher rates of personal theft (80.3) than His- 
panics (74.9) (U.S. Department of Justice 1990). Government vital sta- 
tistics on mortality provide another source of comparison, as they re- 
port the cause of death for Hispanics and non-Hispanic whites. As is 
true for blacks, the leading cause of death among Hispanics aged 15- 
24 is homicide (National Center for Health Statistics 1995). 

Recall that in the United States race and ethnicity are not mutually 
exclusive categories. Because Hispanics may be designated as either 
black or white (or “other’’), compositional effects may account for the 
higher NCVS victimization rates of Hispanics than of non-Hispanics. 
Since NCVS summary reports do not present differences between 
non-Hispanic whites, non-Hispanic blacks, and Hispanics, it is difficult 
to know precisely to what degree these subgroups differ in their risks 
of victimization. Similarly, vital statistics do not provide homicide rates 
for Hispanics because population estimates by race-ethnicity remain 
uncertain. 

The primary explanation of the race-victimization connection in vi- 
olence stems from “lifestyle” (Hindelang, Gottfredson, and Garofalo 
1978; Garofalo 1987) and “routine activity” (Cohen and Felson 1979) 
theories of victimization. The essential proposition of lifestyle-routine 
activity theories is that the convergence in time and space of suitable 
targets and the absence of capable guardians leads to increases in crime 
independent of the structural and cultural conditions that may moti- 


*The most recent data indicate that the overall age-adjusted firearm death rates de- 


clined slightly between 1991 and 1992 (National Center for Health Statistics 1995, table 
19). 
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vate individuals to engage in crime (e.g., poverty, unemployment, sub- 
cultural values). Derived from this general proposition, the “principle 
of homogamy” in lifestyle theory states that persons are more likely to 
be victimized when they disproportionately associate with, or come 
into contact with, members of demographic groups that contain a dis- 
proportionate share of offenders (Hindelang, Gottfredson, and Ga- 
rofalo 1978, pp. 256-57). 

According to this explanation, blacks suffer a higher risk of violent 
victimization than do whites because they are more likely to associate 
with other blacks who are themselves disproportionately involved in 
violence. In other words, race-shaped lifestyle factors such as friend- 
ship patterns and leisure activities account for higher levels of risk. 
Similarly, the “proximity” hypothesis posits that ecological propin- 
quity to the residences of high-rate offender groups will increase one’s 
risk of victimization. The theoretical implication here is that blacks are 
segregated from whites and live in closer proximity to other blacks who 
commit crimes at higher rates than whites. As discussed below, the ve- 
racity of the differential offending claim has been challenged; however, 
the key point is that homogamy of personal associations and proximity 
to offender groups are the leading hypotheses for the race differentials 
in victimization risk. 

The limitations of lifestyle-routine activities theory and research 
have been discussed at length elsewhere (for overviews, see Gott- 
fredson 1986; Garofalo 1987; Meier and Miethe 1993; Sampson and 
Lauritsen 1994). The most common criticism of empirical research has 
been the inadequate measurement of explanatory variables—direct 
measures of lifestyle activities and proximity to offender populations 
are not usually included in models containing social and demographic 
characteristics. In particular, most research on race differences in risk 
has not been able to distinguish between individual-level interpreta- 
tions (such as lifestyle and friendship choices) and contextual explana- 
tions (such as proximity to offender groups resulting from housing seg- 
regation patterns). Clearly, this is an important issue to resolve. 

Subcultural explanations have also been used to explain higher rates 
of victimization, especially violence, among various subgroups (e.g., 
Wolfgang 1958; Wolfgang and Ferracuti 1967; Singer 1981). ‘The sub- 
culture of violence thesis argues that certain subgroups share norms 
conducive to the use of violence for resolving disputes, thereby gener- 
ating subgroup differences in victimization. However, this hypothesis 
has not been empirically validated with respect to race. As discussed 
more below, key methodological difficulties need to be resolved before 
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it can be determined whether differences in normative contexts ac- 
count for racial differences in violent victimization (see e.g., Korn- 
hauser 1978; Hawley and Messner 1989). 


III. Race-Ethnicity and Criminal Offending 

Prior research on the correlates of criminal offending has extensively 
reviewed the methodological issues that limit the validity of findings 
(see e.g., Hindelang 1978; Hindelang, Hirschi, and Weis 1979; Elliott 
and Ageton 1980), and therefore we mention only a few of these quali- 
fications here. A primary concern is the source of data on offending— 
whether the findings are based on official, self-report, or victimization 
data. Findings based on official data such as arrest statistics published 
by the FBI’s Uniform Crime Reports (UCR) are limited to the extent 
that apprehended offenders differ in some way from nonapprehended 
offenders (e.g., because of racial bias). They are also limited in that 
persons who are arrested more than once in any year are overrepre- 
sented in arrest statistics. Findings based on self-report surveys may be 
limited by either the respondents’ intentional or unintentional errors 
in reporting or by sampling restrictions (e.g., an almost exclusive focus 
on juveniles or males, or on minor offenses). 

Although NCVS victimization data provide information on the per- 
ceived race of offenders, estimates are available only for those incidents 
involving a single or lone offender, and where there is face-to-face 
contact between the offender and victim.’ Thus this restriction ex- 
cludes race-specific data on crimes committed by two or more offend- 
ers, or by groups (such as gangs). It is also the case that victims of per- 
sonal crimes have been found to underreport certain types of incidents, 
especially those involving victimizations by family members and ac- 
quaintances (Hindelang 1978). These sources of error are all relevant 
to inferences about race and crime. Consequently, we emphasize con- 
vergent findings across various data sources. 


A. Arrest Data 
Because nationwide arrest reports are available by race but not by 
ethnicity, we focus on the most recent race-specific arrest data by of- 


~The NCVS distinguishes between “lone”-offender and ‘“multiple”-offender inci- 
dents. Multiple-offender incidents are crimes involving more than one offender per inci- 
dent. Approximately three-fourths of violent crimes in the United States are committed 
by lone offenders (see Reiss and Roth 1993, p. 75). 
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fense type. Presented in table 2, these 1993 data suggest that race is 
related to criminal offending (see also Maguire and Pastore 1995, table 
4.11). Although whites are arrested for the majority of all crimes (ap- 
proximately 67 percent), blacks and American Indians are most likely 
to be overrepresented in arrests reported in the UCR. For example, in 
1993 blacks comprised 31 percent of total arrests yet constituted 12 
percent of the population, and American Indians comprised 1.1 per- 
cent of total arrests while constituting .8 percent of the population. 
Asians, however, appear to be underrepresented in arrest statistics. 
Note that Asians account for 1.0 percent of all arrests, yet make up 2.9 
percent of the population. 

The relationship between race and offending is not the same for all 
crime types; there are certain offenses for which each is overrepre- 
sented. For instance, whites are disproportionately arrested for driving 
while intoxicated, and Asians are over-represented in arrests for illegal 
gambling. Blacks are consistently more likely to be arrested for crimes 
of violence (Hindelang 1978; Elliott and Ageton 1980; Bridges and 
Weis 1989; U.S. Department of Justice 19934). In 1993, blacks ac- 
counted for 45 percent and 50 percent of adult and youth arrestees, 
respectively, for murder, rape, robbery, and aggravated assault (Ma- 
guire and Pastore 1995, pp. 389-90). The crime in which blacks are 
most overrepresented is robbery (for a fascinating albeit controversial 
discussion, see Katz 1988), comprising 62 percent of arrestees in 1993. 
In general, blacks are approximately six times more likely to be ar- 
rested for violent crimes than are whites (U.S. Department of Justice 
1993b). 

Overall trends in index-crime arrest rates for the last twenty-five 
years show a fluctuating pattern, peaking in the early 1990s for adults 
and in the mid-1970s and early 1990s for juveniles (U.S. Department 
of Justice 19934). When race-specific trends in these crimes are com- 
pared, black and white differences in rates of offending have decreased 
somewhat over time. For example, in 1965, black juveniles’ and adults’ 
arrest rates were 3.1 and 5.7 times that of white juveniles and adults. 
By 1992, black-white differences in index crime arrest rates had 
dropped to 2.3 and 4.9 (U.S. Department of Justice 19934). With re- 


spect to violence, murder arrest rates for juveniles also increased in a 


6 Index offenses include murder, rape, robbery, aggravated assault, burglary, larceny 
theft, motor vehicle theft, and arson. However, arson has only recently been added to 
the classification. 


TABLE, — 


Breakdown by Offense Charged, Age Group, and Race, 
United States, 1993 (10,509 Agencies; 1993 Estimated 
Population = 213,093,000) 


Percent 
American 
Indian or Asian or 
Alaskan Pacific 
Offense Charged White Black Native Islander 
Total 66.9 Sal el 1.0 
Murder and nonnegligent man- 
slaughter 40.7 57.6 6 it 
Forcible rape 56.9 falas 1.0 8 
Robbery 36.5 62.1 4 1.0 
Aggravated assault 58.4 39.8 AD 1.0 
Burglary 67.2 30.9 ae) 1.0 
Larceny theft 64.6 33.0 1.0 1 
Motor vehicle theft fall 40.3 ae) 17 
Arson 74.6 235) a) 29 
Violent crime 52.6 45.7 8 1.0 
Property crime 64.4 332 1.0 ee 
Total crime index 61.3 36.5 AY, 13} 
Other assaults 62.9 34.9 iL? 1.0 
Forgery and counterfeiting 63.0 35.4 6 1.0 
Fraud 62.3 36.6 aD) dh 
Embezzlement 67.4 31.0 4 He 
Stolen property; buying, receiving, 
possessing 56.1 42.3 6 1.1 
Vandalism 74.8 22.9 iat ey 
Weapons; carrying, possessing, etc. 55.4 43.0 ) al 
Prostitution and commercialized vice 62.0 35.9 6 125 
Sex offenses (except forcible rape 
and prostitution) 77.0 20.9 1.0 ial 
Drug abuse violations 59.8 39.3 Ht S) 
Gambling 48.2 46.9 4 4.6 
Offenses against family and children 65.6 Ble 1e3 2.0 
Driving under the influence 87.2 10.6 1.3 ae) 
Liquor laws 84.5 12.6 BS 6 
Drunkenness 79.7 17.8 zal a 
Disorderly conduct 64.6 33.6 18s aS) 
Vagrancy 56.6 41.2 1.9 4 
All other offenses (except traffic) 62.6 So) 1.0 a) 
Suspicion 46.9 52.0 6 5 
Curfew and loitering law violations 78.8 18.1 el 2.0 
Runaways 78.1 Wa? ifs: 3.4 


Source.—Maguire and Pastore (1995), p. 388. 
Norte.—Percents sum to 100.0 for each row. 
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similar pattern for both blacks and whites in the period 1985-90 
(Blumstein 1995, p. 8). 

An important exception to these time trends is drug-related arrests. 
From 1965 through the early 1980s, blacks were approximately twice 
as likely as whites to be arrested for drug-related offenses (Blumstein 
1993a; Tonry 1995). Following the federal government’s initiation of 
the “war on drugs,” black arrest rates skyrocketed, while white arrest 
rates increased only slightly. By the end of the 1980s, blacks were more 
than five times more likely than whites to be arrested for drug-related 
offenses. It is highly unlikely that these race differences represent gen- 
eral substance use patterns since drug arrests grew at a time when na- 
tional self-report data showed that drug use was declining among both 
blacks and whites. Rather, these differences reflect the government’s 
targeting and enforcement of specific types of drug use and trafficking 
(Blumstein 19934; Tonry 1995), 


B. Victimization-Based Estimates 

The data presented thus far focus on “offending” as measured by 
official statistics on arrests. The obvious critique, long voiced in U.S. 
criminology, is that police decisions to arrest are biased. According to 
conflict theory, the police believe that blacks—especially low-income 
blacks—commit more crimes and therefore more often take action to 
arrest them. The general stereotype of blacks as “disreputable” and 
“dangerous” (Irwin 1985) thus leads the police to watch and arrest mi- 
norities more frequently than warranted based on actual criminal be- 
havior (for further elaboration, see Sampson 1986). 

In an important investigation, Hindelang (1978) disentangled the 
extent to which black overrepresentation in official violent crime data 
was explained by differential involvement or by differential selection 
into the criminal justice system via arrests by police. In comparing the 
distribution of arrestees by race from the 1974 UCR to the distribution 
of perceived race of offenders derived from the 1974 NCS,’ he found 
some evidence for the differential selection hypothesis with respect to 
assault and rape. Overall, however, reports by victims suggest that 
most of the race difference found in arrest rates for violence is ex- 
plained by greater black involvement in personal crimes, especially 
robbery. In 1974, both the NCS and UCR estimated that 62 percent 
of offenders committing robbery were black. 


7 Recall that the NCS data are restricted to those victim-reported incidents consisting 
of a lone-offender and face-to-face contact between the victim and the offender. 


328 Robert J. Sampson and Janet L. Lauritsen 


Data for violent crimes as reported in the 1992 NCVS and 1992 
UCR arrest data show much the same pattern as reported earlier by 
Hindelang (1978). However, there is a slightly larger discrepancy be- 
tween the two estimates of racial involvement (see table 2 and U.S. 
Department of Justice 1994, table 45). For instance, the NCVS esti- 
mate of black involvement in robbery in 1992 is 56 percent, whereas 
the UCR data report that 61 percent of robbery arrestees were black. 
These differences between UCR and NCVS data do not necessarily 
indicate increasing selection bias in robbery arrests over time. If black 
robbery offending is more likely to involve two or more offenders now 
compared to twenty years ago, such changes would differentially in- 
fluence the estimates of the percentage black involvement in UCR and 
NCVS data. 

The limitations of using NCVS victim reports to validate UCR ar- 
rest data have been discussed elsewhere (e.g., Hindelang 1981; Reiss 
and Roth 1993; Sampson and Lauritsen 1994), including the concern 
that race estimates are based solely on NCVS victim reports of lone- 
offender crimes and that the NCVS data produce incidence rates in- 
stead of prevalence rates. The problem of relying on NCVS incidence 
rates is important to the extent that each racial subgroup contains dif- 
ferent proportions of repeat offenders. The UCR data share a similar 
limitation in that they use arrest incidents as the unit of analysis (and 
not offenders). The potential inaccuracy of victims’ reports of an of- 
fender’s race in the NCVS data is also a concern, but it is not consid- 
ered to be a serious limitation. Hindelang (1981), for example, com- 
pared NCS rape victims’ reports of their offender’s age and race to 
police reports of the offender’s demographic characteristics and found 
substantial agreement. Victims’ reports of race agreed with police re- 
ports in over 96 percent of the cases. These findings are not definitive, 
however, because arrests are usually made on the basis of victims’ de- 
scriptions of offenders. 

Since blacks are at greater risk for violent victimization and are dis- 
proportionately involved in violent offending, it may not be surprising 
that the majority of violent crimes are disproportionately intraracial 
(see Sampson and Lauritsen 1994 for reviews). For example, whites 
tend to assault other whites and blacks tend to assault other blacks 
more so than expected, based on chance encounters (Sampson 1984; 
O’Brien 1987). Racial cross-over is especially rare in nonfelony homi- 
cides—that is, killings that occur without an accompanying felony such 
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as a robbery or rape (Cook 1987). Because nonfelony homicides tend 
to be nonstranger homicides, and the routine activities and residences 
of blacks and whites are in large part segregated, these findings are to 
be expected. However, felony homicides (e.g., robbery-murders) are 
more likely to be interracial than are nonfelony homicides because 
they typically involve strangers (Block 1985; Cook 1987). In felony ho- 
micides, as in robberies, black offenders are more likely to victimize 
whites than white offenders are to victimize blacks (Wilbanks 1985). 
Yet this is still what we should expect because blacks are the smaller 
group and have more chances to interact with whites. Variations in the 
relative sizes of the black and white populations thus explain the pat- 
terning of interracial violence (see Sampson 1984; O’Brien 1987; Reiss 
and Roth 1993). 

As noted earlier, it is impossible to validate race differences in cer- 
tain kinds of crimes reported in UCR arrest data with NCVS victim 
reports. Common crimes such as burglaries and larcenies do not often 
result in victim-offender interaction, and therefore validation with 
NCVS data is not feasible. For these types of crimes, then, we must 
be less certain of race and ethnic differentials. 


C. Self-Reported Offending 

In an attempt to overcome the limitations of both official statistics 
and victimization surveys, self-reported delinquency data have been 
brought to bear on the race question. Many studies, especially those 
in the 1960s and 1970s, found little or no differences in self-reported 
offending among juveniles of different racial and ethnic groups (see 
Hindelang, Hirschi, and Weis 1979, 1981). One reaction to these 
findings was to attribute racial bias to official statistics. Others posited 
methodological explanations. In particular, Hindelang, Hirschi, and 
Weis (1979) argued that self-report studies typically measure less seri- 
ous forms of common delinquency, whereas official arrest statistics 
showing race differentials refer primarily to serious index crimes. Na- 
tionally representative self-report data on serious offense involvement 
for adults are rare, and cross-method validation has not been com- 
pleted (Elliott 1994). Consequently, the evidence to date suggests that 
the domains of behavior are not isomorphic across data sources. 

Another critique, in many ways more powerful, is that the self- 
report method itself is differentially valid by race, with blacks underre- 
porting certain offenses at higher rates than whites. In a reverse record 
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check analysis, Hindelang, Hirschi, and Weis’ found that black males 
were least likely to self-report offenses recorded by the police (e.g., 33 
percent of total offenses known and 57 percent of serious offenses 
known to police were not self-reported by black males; Hindelang, 
Hirschi, and Weis 1981, p. 172). Hence the issue of differential validity 
according to race is of concern even when the behavior elicited by the 
self-report method is a serious offense such as burglary, robbery, or 
weapons violation.* 

Advances in self-report methodology have resolved some of these is- 
sues. For example, Elliott and Ageton (1980) have shown that police 
and self-report differences in the relationships between race and of- 
fense involvement are to a large extent a function of delinquency in- 
strument construction, especially item content and response set range. 
Using nationally representative data, they found self-reported race 
(and class) differences in delinquency at the high end of the frequency 
continuum and for serious offenses like robbery where police contacts 
are more likely (see also Elliott 1994). Consequently, the magnitude of 
the race-crime correlation is higher in official statistics than in self- 
reported data. While limitations exist for both official and self-report 
data, it thus appears that race differences in offending as recorded in 
arrest reports and victimization surveys “reflect real differences in the 


frequency and seriousness of delinquent acts” (Elliott and Ageton 
1980, p.107). 


D. Explaining Racial Disparities in Offending 

Few criminological theories have been designed “‘a priori” to explain 
racial differences in official, victimization, or self-report data. Rather, 
most theories have been applied “post hoc” to race-related differences, 
not just for offending but victimization as well. In this regard, it is of 
theoretical relevance that offenders and victims share a similar demo- 
graphic profile—especially for violence. Both violent offenders and 
victims of violent crime tend to be young, male, black, and live in ur- 
ban areas (see Hindelang, Gottfredson, and Garofalo 1978; Gott- 
fredson 1986). Subcultural perspectives even suggest that victims and 
offenders are often the same people (Wolfgang 1958; Singer 1981). 
Lifestyle-routine activity theory also tries to explain the overlap among 
victims and offenders. For example, in analyses of panel data, Laurit- 


* Interestingly, differential validity of self-reported delinquency has also been found 


in other countries, with some national minorities underreporting known offenses (Junger 
1989). 
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sen, Sampson, and Laub (1991) found that delinquency involvement 
made independent contributions to victimization risk among adoles- 
cents and that increases in victimization, in turn, increased subsequent 
offending. This pattern, often neglected by criminological theory, sug- 
gests that an explanation of offending may go a long way toward ex- 
plaining racial differences in victimization as well. Nevertheless, most 
thinking on race and crime focuses on the causes of offending differen- 
tials. 

There are numerous ways to categorize the many theories devoted 
to explaining variations in crime. Some of the most common hypothe- 
ses used in attempts to explain individual-level race differences in of- 
fending are based on constitutional, family socialization, the subculture 
of violence, and economic inequality/deprivation theories (Wilson and 
Herrnstein 1985). As most criminologists are aware, constitutional the- 
ories are least popular. The idea that IQ, temperament, and other indi- 
vidual characteristics explain the race-crime connection is anathema to 
many on political and policy grounds. But there are better reasons to 
reject the constitutional argument—empirical invalidity. Even Wilson 
and Herrnstein, sympathetic in general to constitutional explanations, 
largely dismiss them as providing little insight on racial disparities. 
The reason is simple; there are more variations within any race or eth- 
nic group than between them. As noted earlier, “race” is socially con- 
structed, and the explanation of apparent differences is linked to the 
fact that race is serving as a proxy for some other set of variables. 

A second explanation of race differences in crime is that the family 
socialization of black children is somehow inadequate. Culture of pov- 
erty and lower-class culture theories assert that inadequate socializa- 
tion can be traced to the female-headed family structure more com- 
monly found among blacks than whites (e.g., Miller 1958), while 
structurally oriented theories assert that differences in child socializa- 
tion practices are the consequence of economic deprivation (Korn- 
hauser 1978). Although there is good evidence that family socialization 
influences children’s delinquency and aggressive behavior patterns 
(e.g., Loeber and Stouthamer-Loeber 1986), there is no consistent evi- 
dence that factors such as lack of supervision and erratic or harsh disci- 
pline account for race differences in crime net of socioeconomic condi- 
tions. 

Deviant subcultures have also been proposed to account for group 
differences in crime. These perspectives vary in details but in general 
claim that blacks are more likely to commit offenses because they are 
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socialized into a culture in which crime, aggressive behaviors, and ille- 
gitimate activities are not strongly condemned. The most influential of 
these perspectives is the subculture of violence thesis (Wolfgang and 
Ferracuti 1967) which argues that in certain areas and for certain sub- 
groups (i.e., blacks), there is a subcultural value system that supports 
the use of violence and other behaviors (e.g., sexual machismo) not em- 
phasized in the dominant culture (Curtis 1975). In addition to the 
methodological difficulties noted earlier, one of the primary weak- 
nesses in the subculture of violence literature has been the problem of 
tautology—that is, violent behaviors are used to infer the existence of 
a subcultural system, which in turn is used to explain behavior. There 
is little evidence from social surveys that black and white Americans 
differ significantly in their attitudes and values toward crime (Korn- 
hauser 1978; Dilulio 1995).’ In addition, empirical support for subcul- 
tural explanations requires finding that the normative context of differ- 
ent groups has an influence on behavior independent of structural 
differences (Kornhauser 1978). Consequently, the role of subcultural 
value systems in producing race differences in crime remains to be 
demonstrated. 

Finally, racial differences in offending have been attributed to group 
differences in economic opportunities and success. For example, strain 
theories argue. that individuals who aspire to cultural goals such as 
wealth, but lack access to the legitimate means for achieving those 
goals, are most strongly motivated to use illegitimate means for success 
(see Merton 1938; Blau and Blau 1982). In such theories, race is ex- 
pected to be related to offending differences insofar as it serves as a 
proxy variable for access to legitimate means of success. Yet at the indi- 
vidual level, economic strain theories have not fared well empirically— 
race differences persist even after controlling for socioeconomic status 
(Kornhauser 1978). Relatedly, other race, ethnic, and immigrant 
groups, such as Chinese, Japanese, and Hispanic, have also experienced 
economic exclusion but exhibit offending rates much lower than those 
of African Americans. It is unknown to what extent structural or cul- 
tural differences account for lower offending rates among other ethnic 


’ Attitudes toward criminal justice issues, however, do differ between blacks and 
whites. For example, data from the National Opinion Research Center’s General Social 
Surveys show that blacks have been less likely than whites to support the use of capital 
punishment and are more likely to favor handgun restrictions. Racial divisions in atti- 
tudes about criminal justice have become even sharper in the wake of the Rodney King 
beating and the O. J. Simpson trial. 
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groups, but clearly socioeconomic status and deprivation alone are in- 
adequate explanations (Wilson and Herrnstein 1985). 

Unfortunately then, traditional theories do not seem to have gotten 
us very far in unraveling race differences. For this reason, recent schol- 
ars have begun to look at the macro- and community-level underpin- 
nings of the race-crime connection. Because of its potential importance 
and the surge in recent research, we discuss the community context of 
crime in some detail. 


IV. The Community Structure of Race and Crime 

Unlike the dominant tradition in criminology that seeks to distinguish 
offenders from nonoffenders, the macrosocial or community level of 
explanation asks what it is about community structures and cultures 
that produce differential rates of crime. As such, the goal of macrolevel 
research is not to explain individual involvement in criminal behavior 
but to isolate characteristics of communities, cities, or even societies 
that lead to high rates of criminality. From this viewpoint the “ecologi- 
cal fallacy”—inferring individual-level relations based on aggregate 
data—is not at issue because the unit of explanation and analysis is the 
community. 

The Chicago-school research of Shaw and McKay spearheaded the 
community-level approach of American studies of ecology and crime. 
In their classic work, Juvenile Delinquency and Urban Areas, Shaw and 
McKay (1969 [1942]) argued that three structural factors—low eco- 
nomic status, racial or ethnic heterogeneity, and residential mobility— 
led to the disruption of local community social organization, which in 
turn accounted for variations in crime and delinquency rates. Subse- 
quent research has generally supported these findings, although most 
research on violence has examined racial composition—usually percent 
black—rather than racial heterogeneity per se. Also, while descriptive 
data show that percentage black is positively and strongly correlated 
with rates of violence, multivariate research has yielded conflicting find- 
ings. Namely, some studies report a sharply attenuated effect of race 
once other factors are controlled, whereas others report that the percent 
black effect remains strong (Sampson and Lauritsen 1994, pp. 53-54). 

Whether or not race has a direct effect on crime rates, Sampson and 
Wilson (1995) argue that a major key to solving the race-crime conun- 
drum is traceable to Shaw and McKay (1969 [1942]). Arguably, the 
most significant aspect of Shaw and McKay’s research was their dem- 
onstration that high rates of delinquency persisted in certain areas over 
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many years, regardless of population turnover (but see Bursik and 
Webb 1982). This finding, more than any other, led them to reject 
individual-level explanations of delinquency and focus instead on the 
processes by which delinquent patterns of behavior were transmitted 
across generations in areas of social disorganization and weak social 
controls (Shaw and McKay 1969 [1942], p. 174). This community- 
level orientation led Shaw and McKay to an explicit contextual inter- 
pretation of correlations between race or ethnicity and rates of delin- 
quency. Their logic was set forth in a rejoinder to a critique in 1949 
by Jonassen, who had argued that ethnicity had direct effects on delin- 
quency. Shaw and McKay countered (1949, p. 614): “The important 
fact about rates of delinquents for Negro boys is that they too vary by 
type of area. They are higher than the rates for white boys, but it can- 
not be said that they are higher than rates for white boys in comparable 
areas, since it is impossible to reproduce in white communities the cir- 
cumstances under which Negro children live. Even if it were possible 
to parallel the low economic status and the inadequacy of institutions 
in the white community, it would not be possible to reproduce the ef- 
fects of segregation and the barriers to upward mobility.” 

Sampson and Wilson (1995) argue that Shaw and McKay’s insight 
almost a half century ago raises interesting questions still relevant to- 
day. First, to what extent do rates of black crime vary by type of eco- 
logical area? Second, is it possible to reproduce in white communities 
the structural circumstances under which many blacks live? The first 
question is crucial, for it signals that blacks are not a homogeneous 
group any more than are whites. It is racial stereotyping that assigns 
to blacks a distinct or homogeneous character, allowing simplistic 
comparisons of black-white group differences in crime. As Shaw and 
McKay thus recognized, the key point is that there is heterogeneity 
among black neighborhoods that corresponds to variations in crime 
rates. To the extent that the structural sources of variation in black 
crime are not unique, rates of crime by blacks should also vary with 
social-ecological conditions in a manner similar to whites. 


A. Structural Variations in Black Violence 

To disentangle the contextual basis for race and crime requires racial 
disaggregation of both the crime rate and the explanatory variables of 
theoretical interest. This approach was used in research that examined 
racially disaggregated rates of homicide and robbery by juveniles and 
adults in over 150 U.S. cities in 1980 (Sampson 1987). Substantively, 
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this study focused on the role of joblessness among black males in pre- 
dicting violent crime rates through the mediating influence of black 
family disruption. The results showed that the scarcity of employed 
black males relative to black women was directly related to the preva- 
lence of families headed by females in black communities (see also 
Wilson 1987). Black family disruption was in turn significantly related 
to rates of black murder and robbery—especially by juveniles—inde- 
pendently of income, region, density, city size, and welfare benefits. 
The finding that family disruption had a stronger relationship with ju- 
venile violence than adult violence, in conjunction with the inconsis- 
tent findings of previous research on individual-level delinquency and 
broken homes, supports the idea that family structure is related to 
macrolevel patterns of social control and guardianship, especially re- 
garding youth and their peers (Sampson and Groves 1989). Moreover, 
the results offer a clue as to why unemployment and economic depriva- 
tion have had weak or inconsistent direct effects on violence rates in 
past research—joblessness and poverty appear to exert much of their 
influence indirectly through family disruption. 

Despite a large difference in mean levels of family disruption be- 
tween black and white communities, the percentage of white families 
headed by a female also had a significant effect on white juvenile and 
white adult violence. The relationships for white robbery were in large 
part identical in sign and magnitude to those for blacks. As a result, the 
influence of black family disruption on black crime was independent of 
alternative explanations (e.g., region, income, density, age composi- 
tion) and could not be attributed to unique factors within the black 
community because of the similar effect of white family disruption on 
white crime."” 

Black communities are thus not homogeneous in either their crime 
rates or levels of social organization. Moreover, that the considerable 
variations in black violence are explained by generic features of urban 
social structure goes some way toward dispelling the idea of a unique 
“black” subculture. As Sampson and Wilson (1995) argue, how else 


can we make sense of the systematic variations within race—for exam- 


10 There is some recent evidence that black crime rates are related to some structural 
features differently than white crime rates (see especially LaFree et al. 1992; Harer and 
Steffensmeier 1992). However, these studies have been based either on national trends 
over time or large macrolevel units (standard metropolitan statistical areas). More im- 
portant, the point is not so much whether all the predictors of white and black crime 
rates match exactly, but the systematic variation in rates of black violence according to 
basic features of structural context. 
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ple, if a uniform subculture of violence explains black crime, are we to 
assume that this subculture is three times as potent in, say, New York 
as Chicago (where black homicide differed by a factor of three in 
1980)? These distinct variations exist at the state level as well. For ex- 
ample, rates of black homicide in California were triple those in Mary- 
land in 1980 (see Hawkins 1986; Wilbanks. 1986). As Sampson and 
Wilson (1995) ask, must whites then be part of the black subculture of 
violence in California, given that white homicide rates were also more 
than triple the homicide rates for whites in Maryland? It does not seem 
likely. The sources of violent crime appear to be remarkably similar 
across race and rooted instead in the structural differences among 
communities, cities, and regions in economic and family organization. 
It is important to note, however, that a structural perspective need not 
dismiss wholesale the relevance of culture. Rather, cultural influences 
may be triggered by structural features of the urban environment (for 
further elaboration, see Sampson and Wilson 1995). 


B. The Ecological Concentration of Race and Social Dislocations 

Bearing in mind the general similarity of black-white variations by 
social-ecological context, consider the next logical question. To what 
extent are blacks as a group differentially exposed to criminogenic 
structural conditions (Sampson and Wilson 1995)? More than forty 
years after Shaw and McKay’s assessment of race and urban ecology, 
we still cannot say that blacks and whites share a similar environ- 
ment—especially with regard to concentrated urban poverty. Although 
approximately 70 percent of all poor non-Hispanic whites lived in non- 
poverty areas in the ten largest U.S. central cities in 1980, only 16 per- 
cent of poor blacks did. Moreover, whereas less than 7 percent of poor 
whites lived in extreme poverty or ghetto areas, 38 percent of poor 
blacks lived in such areas (Wilson et al. 1988, p. 130). Quite simply, 
race and poverty are confounded in the United States (Land, McCall, 
and Cohen 1990). 

The combination of urban poverty and family disruption concen- 
trated by race is particularly severe. Whereas the majority of poor 
blacks live in communities characterized by high rates of family disrup- 
tion, most poor whites, even those from “broken homes,” live in areas 
of relative family stability (Sampson 1987; Sullivan 1989). As an exam- 
ple, consider Sampson and Wilson’s (1995) examination of race- 
specific census data on the 171 largest cities in the United States as of 
1980. ‘To get some idea of concentrated social dislocations by race, 


United States 337 


they searched for cities where the proportion of blacks living in pov- 
erty was equal to or less than whites and where the proportion of black 
families with children headed by a single parent was equal to or less 
than white families. Although the national rate of family disruption and 
poverty among blacks is two to four times higher than among whites, 
the number of distinct ecological contexts in which blacks achieve 
equality to whites is striking. In not one city over 100,000 in the 
United States do blacks live in ecological equality to whites when it 
comes to these basic features of economic and family organization. Ac- 
cordingly, racial differences in poverty and family disruption are so 
strong that the “worst” urban contexts in which whites reside are con- 
siderably better off than the average context of black communities (see 
also Sampson 1987, p. 354). 

Taken as a whole, these patterns underscore what Wilson (1987) has 
labeled “concentration effects’”—the effects of living in a neighbor- 
hood that is overwhelmingly impoverished. These concentration ef- 
fects, reflected in a range of outcomes from degree of labor force at- 
tachment to social dispositions, are created by the constraints and 
opportunities that the residents of inner-city neighborhoods face in 
terms of access to jobs and job networks, involvement in quality 
schools, availability of marriageable partners, and exposure to conven- 
tional role models. Moreover, the social transformation of inner cities 
in recent decades has resulted in an increased concentration of the 
most disadvantaged segments of the urban black population—espe- 
cially poor, female-headed families with children. Whereas one of ev- 
ery five poor blacks resided in ghetto or extreme poverty areas in 1970, 
by 1980 nearly two out of every five did so (Wilson et al. 1988, p. 131). 

This process of social transformation has been fueled by macrostruc- 
tural economic changes related to the deindustrialization of central 
cities where disadvantaged minorities are concentrated (e.g., shifts 
from goods-producing to service-producing industries; increasing po- 
larization of the labor market into low-wage and high-wage sectors; 
and relocation of manufacturing out of the inner city). The exodus of 
middle- and upper-income black families from the inner city has also 
removed an important social buffer that could potentially deflect the 
full impact of prolonged joblessness and industrial transformation 
(Wilson 1987). At the same time, inner-city neighborhoods have suf- 
fered disproportionately from severe population and housing loss of 
the sort identified by Shaw and McKay (1969 [1942]) as disruptive of 
the social and institutional order. For example, Skogan (1986, p. 206) 
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has noted how urban renewal and forced migration contributed to the 
wholesale uprooting of many urban black communities, especially the 
extent to which freeway networks driven through the hearts of many 
cities in the 1950s destroyed viable, low-income communities. Nation- 
wide, fully 20 percent of all central city housing units occupied by 
blacks were lost in the period 1960-70 alone. As Logan and Molotch 
(1987, p. 114) observe, this displacement does not even include that 
brought about by routine market forces (e.g., evictions, rent increases). 

An understanding of concentration effects is not complete without 
recognizing the negative consequences of deliberate policy decisions to 
concentrate minorities and the poor in public housing. Opposition 
from organized community groups to the building of public housing 
in “their” neighborhoods, de facto federal policy to tolerate extensive 
segregation against blacks in urban housing markets, and the decision 
by local governments to neglect the rehabilitation of existing residen- 
tial units (many of them single family homes) have led to massive, seg- 
regated housing projects which have become ghettos for minorities 
and the disadvantaged. The cumulative result is that even given the 
same objective socioeconomic status, blacks and whites face vastly dif- 
ferent environments in which to live, work, and raise their children. 
As Bickford and Massey (1991, p. 1035) have argued, public housing 
represents a federally funded, physically permanent institution for the 
isolation of black families by class and must therefore be considered an 
important structural constraint on ecological area of residence (see also 
Massey and Denton 1993). When segregation and concentrated poy- 
erty represent structural constraints embodied in public policy and his- 
torical patterns of racial subjugation, concerns that individual differ- 
ences (or self-selection) explain community-level effects on violence 
are considerably diminished (see also Tienda 1991; Sampson and Lau- 
ritsen 1994). 


C. Implications for Explaining Race and Crime 

These differential ecological distributions by race lead to the sys- 
tematic confounding of correlations between community contexts and 
crime with correlations between race and crime. Analogous to research 
on urban poverty, simple comparisons between poor whites and poor 
blacks are confounded with the finding that poor whites reside in areas 
which are ecologically and economically very different from those of 
poor blacks. For example, regardless of whether a black juvenile is 
raised in an intact or single-parent family, or a rich or poor home, he 
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or she is not likely to grow up in a community context similar to whites 
with regard to family structure and the concentration of poverty 
(Sampson 1987). Hence, observed relationships involving race and 
crime are likely to reflect unmeasured advantages in the ecological 
niches that poor whites occupy (Wilson 1987, pp. 58-60). 

Partial evidence supporting this interpretation is found in Peeples 
and Loeber’s (1994) contextual analysis of ethnic difference in delin- 
quency using data from a longitudinal study of male juveniles in Pitts- 
burgh. Consistent with past research, African-American youth exhib- 
ited much higher rates of delinquency, especially serious crime, than 
did whites. However, when the “underclass” status of the subject’s res- 
idential neighborhood was controlled, race/ethnic differences in delin- 
quency disappeared. Similar to Wilson’s (1987) concentration thesis, 
the “underclass” index was composed of variables that clustered sig- 
nificantly on one factor—joblessness, female-headed families, nonmar- 
ital births, poverty, welfare, and percent black. Perhaps most striking, 
the delinquency rates of African-American youth living in momun- 
derclass neighborhoods were largely equivalent to those of whites liv- 
ing in nonunderclass areas. Although unable to study whites in disad- 
vantaged areas, Peeples and Loeber’s findings support the idea that 
community context helps us interpret the race-crime association. 

With respect to theories on race and crime, community-level in- 
quiry also exposes what Sampson and Wilson (1995) call the “individu- 
alistic fallacy’—the often-invoked assumption that individual-level 
causal relations necessarily generate individual-level correlations. In 
particular, research conducted using individuals as units of analysis— 
especially in national probability samples—rarely questions whether 
obtained results might be spurious and confounded with commu- 
nity-level context. As noted earlier, the most common strategies in 
criminology search for individual-level (e.g., constitutional), social- 
psychological (e.g., relative deprivation), or group-level (e.g., social 
class) explanations for race and crime. That these efforts have largely 
failed to explain the race-violence linkage is, we believe, a direct result 
of the decontextualization that attends reductionist explanations. 

Boiled down to its essentials, then, linking theories of community 
social organization with research on political economy and urban pov- 
erty suggests that both historical and contemporary macrosocial forces 
(e.g., segregation, migration, housing discrimination, structural trans- 
formation of the economy) interact with local community-level factors 
(e.g., residential turnover, concentrated poverty, family disruption) to 
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impede the social organization of inner cities.. This viewpoint focuses 
attention on the proximate structural characteristics and mediating 
processes of community social organization that help explain crime and 
its connection to race in contemporary American cities, while at the 
same time recognizing the larger historical, social, and political forces 
shaping local communities (Sampson and Wilson 1995). 

Perhaps most important, the logic of this theoretical strategy sug- 
gests that. the profound changes in the structure of urban minority 
communities in the 1970s may hold a key to understanding recent in- 
creases in violence. Research has consistently demonstrated the early 
onset of delinquency and its relative long-term stability (Sampson and 
Laub 1992). These differences among individuals that are highly stable 
over time imply that to understand the present high crime rates among 
youth we must come to grips with their experiences in early adoles- 
cence. Much longitudinal research shows that delinquent tendencies 
are fairly well established at early ages—at eight or so, and certainly 
by the early teens. Socialization and learning begin even earlier, 
prompting us to consider the social context of childhood as well. 

Considered from this perspective, the roots of urban violence among 
today’s fifteen- to. twenty-one-year-old cohorts may in part be attribut- 
able to childhood socialization that took place in the late 1970s. In- 
deed, recent large increases in crime among youth—but not adults— 
may be a harbinger of things to come as the massive secular changes 
that transformed the context of childhood socialization in the 1970s 
and 1980s are now beginning to exert their influence on those entering 
the peak years of offending. Cohorts born in 1970-76 spent their 
childhood in the context of a rapidly changing urban environment un- 
like that of previous points in recent U.S. history. As documented in 
more detail by Wilson (1987), the concentration of urban poverty and 
other social dislocations began increasing sharply at about 1970 and 
continued throughout the decade and into the early 1980s. For exam- 
ple, the proportion of black families headed by women increased over 
50 percent from 1970 to 1984 alone (Wilson 1987, p. 26). Large in- 
creases were also seen for the ecological concentration of poverty, ra- 
cial segregation, and joblessness. By comparison, these social disloca- 
tions were relatively stable in earlier decades. 

In short, massive social change in the inner cities of the United 
States during the 1970s and continuing into the 1980s may be the clue 
to unraveling recent race-related increases in urban violence. This the- 
sis has import for the comparative study of social change in interna- 
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tional context, especially considering the economic and racial/ethnic 
upheavals now emerging globally. Before explicating this idea further, 
we complete the picture of race and crime by turning to the U.S. sys- 
tem of criminal justice. 


V. Criminal Justice Processing 

Criminologists have produced a voluminous body of research on racial 
differences in criminal justice processing. This research, conducted 
over the course of several decades, has covered the major decision 
points in the justice systems of the United States. Rather than trying 
to make sense of each and every study, we consult state-of-the-art re- 
views of research to provide an overview of major findings. In some 
cases we consider seminal or recent studies in detail, but for the most 
part we highlight general patterns and trends established in multiple 
works. We focus on critical decision points in the criminal justice “‘sys- 
tem” (see U.S. Department of Justice 1988, p. 56)—especially racial 
disparities in arrest, sentencing, and imprisonment. Although a focus 
on the criminal justice system leads primarily to research on adult pro- 
cessing, it is important first to consider the literature on race differ- 
ences in juvenile justice. 


A. Fuvenile Fustice 

As Pope and Feyerherm (1990) have argued, minority discrimination 
in the juvenile and adult systems should be considered separately for 
two reasons. First, the greater level of discretion allowed in the juve- 
nile justice system may mean that race discrimination is more evident 
compared to the adult system. Second, because most adult offenders 
begin their criminal contact with the state through the juvenile justice 
system, disadvantages incurred as juveniles may influence criminal jus- 
tice outcomes as adults through characteristics such as prior record, 
which is typically considered in key decision points throughout life 
(Pope and Feyerherm 1990, p. 328)."! 


Tt should be noted that in the United States, the age at which the state treats an 
adolescent as a “juvenile” or an “adult” varies across both jurisdictions and crime types. 
The age at which an adolescent is considered an adult varies from sixteen to eighteen 
years of age, although many jurisdictions allow juveniles to be waived to the adult system 
as young as age thirteen or fourteen if the charge is a serious violent crime. In general, 
the juvenile justice system is characterized by greater discretion and less formality than 
the adult system. However, in some larger urban jurisdictions, juvenile justice systems 
operate with a considerable degree of procedural formality. The juvenile justice system 
is constituted by many organizational units which vary in caseloads, resources, proce- 
dures and practices, structures, and institutional norms. 
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A recent overview of the literature on minority status and juvenile 
justice processing summarizes the findings on the relationships be- 
tween race and postarrest decision making (see Pope and Feyerherm 
[1990] for more details and an extended bibliography). Pope and Fey- 
erherm (1990) draw three major conclusions about minority status and 
juvenile-justice decision making. First, two-thirds of the studies re- 
viewed showed evidence of either direct or indirect discrimination 
against minorities, or a mixed pattern of bias. Direct evidence of dis- 
proportionate treatment was inferred when significant race differences 
in processing (e.g., detention) persisted after controlling for relevant 
case characteristics (for a recent example, see Wordes, Bynum, and 
Corley 1994). Indirect evidence of race discrimination was said to exist 
when a significant race effect operated through some other case char- 
acteristic closely associated with race. A mixed pattern of effects was 
established when an investigator analyzed several decision points and 
race was found to be significant at some stages but not others, or when 
race differences existed for specific subgroups of offenders or offenses. 

Second, Pope and Feyerherm (1990) argue that studies reporting ev- 
idence of differential minority treatment were no less sophisticated in 
their methodology or statistical techniques than studies reporting oth- 
erwise. Inadequacies of research design and execution thus do not ap- 
pear responsible for evident patterns of discrimination. Third, they re- 
port evidence that race differences in outcome may appear minor for 
any particular decision-making stage, but become more pronounced as 
earlier decisions accumulate toward a final disposition. 

These findings underscore important methodological issues relevant 
to the study of minority differences in criminal justice processing. As 
Pope and Feyerherm (1990) note, most research asserts no evidence of 
discrimination for a processing decision if the statistical significance of 
the race coefficient is eliminated by controlling for some other individ- 
ual-level variable (e.g., family structure, prior record). However, as 
they correctly argue, “logically, what has occurred in these studies is 
the identification of the mechanism by which differences between 
white and minority youths are created. Whether these types of vari- 
ables ought to be used in justice system decision making, and whether 
they ought to produce the degree of differences between white and mi- 
nority youths that they appear to produce, are issues that must be ad- 
dressed” (Pope and Feyerherm 1990, pp. 334-35; see also Kempf- 
Leonard, Pope, and Feyerherm 1995). 

The importance of understanding the consequences of data aggrega- 
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tion is noted as well. Where racially discriminatory practices operate 
in relatively few jurisdictions in a region, the process of aggregating 
data across jurisdictions is likely to mask evidence of differential treat- 
ment (see also Crutchfield, Bridges, and Pritchford 1994). For exam- 
ple, Pope and Feyerherm found no overall minority discrimination in 
juvenile justice processing in California and Florida, despite the fact 
that racially discriminatory practices were evident in several of the 
counties in each state. Alternatively, they also describe data from a dif- 
ferent state in which there appeared to be no racial discrimination 
within each court or jurisdiction, yet the race composition of the juris- 
diction (i.e., county) was associated with between-court differences in 
the use of incarceration. Specifically, counties with greater proportions 
of blacks and Hispanics were found to rely more heavily on out-of- 
home placement (Pope and Feyerherm 1990, p. 335). An indepen- 
dent analysis of juvenile processing across a representative sample of 
jurisdictions supports this “macrolevel” pattern. Sampson and Laub 
(1993a) report that counties with greater poverty and race inequality 
are more apt to use predispositional detention and adjudicated out-of- 
home placement. 

In short, the relationship between race and juvenile justice decision 
making is complex and requires careful methodological consideration. 
The use of data from multiple levels of analyses is undoubtedly impor- 
tant as both macro- and individual-level factors (including community 
race composition and inequality, and suspect’s race) have been shown 
to predict the severity of dispositions among juveniles. Furthermore, 
several multilevel analyses suggest that macro- and individual-level fac- 
tors interact to produce racial differences in juvenile justice outcomes. 
In a later section we elaborate on the implications of a contextual per- 
spective for understanding racial differences in justice processing. 


B. Police-Citizen Encounters and Arrest 

We now turn to a consideration of research on the sequential nature 
of processing in the criminal justice system. We begin with the institu- 
tion that suspects (whether juvenile or adult) are likely to first encoun- 
ter—the police. In evaluating rival hypotheses on racial differences in 
criminal offending, research on arrest disparities was covered in Sec- 
tion III (e.g., NCVS victimization reports vs. the UCR). ‘There we saw 
that, for the most part, racial differences in arrests for “street’’ crimes 
are attributable to the differential involvement of blacks in criminal of- 
fending irrespective of age (Hindelang 1978, 1981). However, there 
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are two other dimensions to policing that bear on race disparities: po- 
lice-citizen encounters that may or may not result in arrest, and police 
shootings of civilians. 

The literature in the area of police discretion to arrest originated 
with research on juvenile encounters. In general, the data have shown 
that when offenses are minor in nature, officers typically rely on the 
juvenile’s demeanor or attitude to determine how they will handle the 
case (Piliavin and Briar 1964; Black and Reiss 1970). The suspect’s race 
is relevant insofar as it serves as a proxy for police perceptions of disre- 
spectful attitudes, which increase the likelihood of an official write-up 
or arrest. 

Extending the scope of analysis to adults, Smith (1986) found that 
neighborhood context influenced the willingness of police to arrest and 
use coercive authority. Smith reports that the police are more likely to 
arrest, or use or threaten to use force, against suspects in racially mixed 
or minority neighborhoods. Within these areas, however, suspect’s 
race did not serve as an additional predictor of police behavior. Smith 
(1986) also reports that black suspects in white neighborhoods are 
treated less coercively than black suspects in minority neighborhoods 
and that white suspects are treated similarly regardless of neighbor- 
hood. In other words, neighborhood characteristics such as racial com- 
position and socioeconomic status interact with suspect characteristics 
to predict arrest and use of coercive authority. 

Another line of inquiry into police-citizen encounters involves the 
overrepresentation of blacks in police shootings of criminal suspects. 
In analyses of data from New York City, Fyfe (1982) reports that 
blacks were more likely than whites to be shot by police because they 
were disproportionately involved in armed incidents at the time of the 
encounter. By contrast, a similar analysis based on data from the city 
of Memphis showed that blacks were no more likely than whites to be 
involved in armed incidents, and yet disproportionately more blacks 
were shot by police while retreating. Fyfe (1982) concludes that in 
Memphis, police use of deadly force varies significantly according to 
suspect’s race. Similar to the interaction effects noted above, the im- 
portance of a suspect’s race for predicting police use of deadly force 
appears to vary across context (e.g., neighborhoods, cities). 


C. Bail 
Following an arrest, the next major point of contact within the crim- 
inal justice system centers on whether an accused will be held in deten- 
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tion pending case disposition or released on bond (i.e., bail). Research 
on pretrial release practices by the criminal justice system shows that 
defendants who are detained prior to prosecution tend to receive more 
serious penalties on conviction (Goldkamp 1979). For this reason, and 
because pretrial detention constitutes “punishment” before conviction, 
discriminatory processes in pretrial release are an important concern. 
For the overwhelming majority of offenses charged, prosecutors and 
judges have considerable discretion whether defendants are “released 
on their own recognizance” or as to the dollar amount of bail re- 
quested to secure a pretrial release. United States courts are legally al- 
lowed to use dangerousness to the community and flight risk in pretrial 
decision making. Typically, the court relies on the defendant’s employ- 
ment status, marital status, and length of residence to indicate “com- 
munity ties” which, in turn, are used to predict whether a defendant 
is likely to flee the area or fail to appear at trial (Albonetti et al. 1989). 

Although few in number, prior studies tend to show that the direct 
influence of race on pretrial release is insignificant once a defendant’s 
dangerousness to the community (e.g., offense charged, prior record, 
weapons use) and prior history of failing to appear at trial are con- 
trolled. Nonetheless, as Albonetti et al. (1989) show, race is related to 
bail decision making in complex, interactive ways. In a study of more 
than 5,000 male defendants across ten federal court districts, Albonetti 
et al. report that defendants with lower levels of education and income 
receive significantly more serious pretrial release decisions, controlling 
for community ties and dangerousness. Moreover, they report that 
white defendants benefited more from the (nonlegal) effects of educa- 
tion and income than did black defendants with equal resources. Prior 
record also had a stronger negative effect on pretrial release decisions 
among blacks than it did for whites. However, dangerousness and of- 
fense severity had stronger influences on bail decisions for whites. 
While these results reveal that under certain conditions whites are 
treated more severely at pretrial release, in the main they suggest that 
white defendants “receive better returns on their resources” (Albonetti 
étal. 1989, p. 80). 


D. Conviction 

The consensus of prior research goes against a simplistic discrimina- 
tion thesis—in the aggregate, blacks tend to be convicted less than 
whites (Burke and Turk 1975; Petersilia 1983; Wilbanks 1987, appen- 
dix). Several researchers, however, have argued that this finding stems 
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from a confounding of case mix (i.e., typevof crime charged) with race. 
Once type of charge against the defendant is controlled in multivariate 
analysis, the direct influence of race tends to disappear in studies of 
conviction. As Burke and Turk (1975, pp. 328-29) conclude, “race has 
no independent effect upon case dispositions” (see also Petersilia 1983, 
p. 19). With or without control of type of crime, then, there is no con- 
sistent evidence that minorities are disadvantaged at the stage of crimi- 
nal conviction. The caveat here, as elsewhere, concerns race or ethnic 
comparisons other than black versus white. We have no empirical basis 
from which to draw conclusions about convictions among Hispanic, 
Asian, and Native Americans. 

It is thus clear that more research is needed on this subject that in- 
cludes the full array of ethnic groups that make up an increasingly di- 
verse society. 


E. Sentencing 

Research on the sentencing of criminal defendants has generated the 
greatest interest among those studying racial disparities. As Zatz (1987, 
p. 69) argues, research on whether the legal system discriminates on 
the basis of racial or ethnic group membership was the question for 
studies of sentencing in the 1970s and early 1980s. The topic has an 
even earlier history, however, as Zatz (1987) demonstrates in her re- 
view of four ‘‘waves” of research on racial disparities. The first wave 
of research conducted through the mid-1960s tended to suggest that 
bias against minority defendants was significant. These studies in- 
cluded the research of Thorsten Sellin, in particular his well-known 
assertion that equality before the law is a social fiction (Sellin 1935). 

Wave 2 followed in the wake of civil unrest in the United States and 
began to address the assertion that race was a determinative factor in 
sentencing in a more sophisticated way. Wave | studies were crude 
methodologically, and almost none controlled for legally relevant vari- 
ables in assessing race effects. In an effort to ameliorate these limita- 
tions, wave 2 inspired a large number of studies that have been the 
subject of widely cited and influential reviews by Hagan (1974), Kleck 
(1981), and Hagan and Bumiller (1983). Kleck (1981) assessed fifty- 
seven studies, while Hagan and Bumiller (1983) reviewed more than 
sixty for the National Academy of Sciences. These assessments con- 
verged in their conclusion that the effect of race in prior studies was 
in large part a proxy for the legally relevant factor of prior criminal rec- 
ord—once the latter was controlled the direct effect of race on sentenc- 
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ing was for the most part eliminated. That is, the racial disparities in 
sentencing (€.g., to prison) arose from the greater proportional 
involvement of minorities in criminal behavior, which was in turn re- 
flected in longer or more serious prior records. 

Hagan’s and Kleck’s exhaustive reviews, covering dozens of empiri- 
cal studies, were largely responsible for creating what has been labeled 
by Wilbanks (1987) as the “no discrimination thesis” (NDT). How- 
ever, as Zatz (1987, p. 73) argues, many criminologists quoting the 
NDT glossed over two of the caveats that these reviews emphasized. 
Similar to the concerns raised in research on juvenile justice pro- 
cessing, One caveat was that race might have a cumulative effect on 
sentencing outcomes by operating indirectly through other variables 
that disadvantage minority group members. The second is that race 
may interact with other factors to influence decision making. We re- 
turn to these arguments below, but for now, it is important to clarify 
that the NDT refers specifically to the insignificant direct effects of 
race on sentencing. 

Conducted mainly in the late 1970s and 1980s, wave 3 of research 
witnessed yet another round of methodological refinements, including 
corrections for “selection bias” (the nonrandom selection of defen- 
dants into the system) and “specification error” (the omission of ex- 
planatory variables; see Zatz 1987, p. 75). Researchers also investigated 
historical changes in sentencing practices and expanded the focus to 
types of crime not previously emphasized (e.g., drug processing). For 
example, Peterson and Hagan (1984) found that the sentencing of 
black drug offenders in New York depended on shifting symbolic con- 
texts—minor black dealers were treated more leniently than their 
white counterparts, but major black dealers (“kingpins”) were treated 
more harshly than white dealers because they were perceived as in- 
flicting further harm on an already victimized nonwhite population 
(Peterson and Hagan 1984, p. 67). Other research began to examine 
racial bias in terms of the victim’s status rather than that of the of- 
fender. This line of inquiry suggests that defendants are more harshly 
sentenced by the criminal justice system when the victim is white 
rather than black (Myers 1979). 

Research from wave 3 is thus not easily summarized, for many stud- 
ies began to uncover contradictory findings or began to explore 
hypotheses tangential to the NDT. For example, some researchers 
found expected patterns of discrimination while others did not, and a 
fair number of studies showed that whites received harsher sentences 
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than blacks in certain cases (Zatz 1987, pp.:74-78). Overall, though, 
the thrust of research during this era seemed to shift away from the 
NDT to the idea that there is some discrimination, some of the time, in 
some places. These contingencies undermine the broad reach of the 
NDT, but the damage is not fatal to the basic argument that race dis- 
crimination is not pervasive (or systemic) in criminal justice processing. 

What Zatz (1987) calls wave 4 of research is still in progress. Based 
on data from the late 1970s and 1980s and conducted from the 1980s 
to the present, this era of research continues to use advanced statistical 
techniques. But perhaps the main distinguishing feature is the research 
exploitation of policy changes that introduced determinate sentencing. 
First enacted in the United States in the mid-1970s, the fixed sentenc- 
ing mandate has grown even stronger, with the latest manifestation 
found in the politically popular “three strikes and you’re out” laws.” 
In one of the larger studies, Klein, Petersilia, and Turner (1990) ana- 
lyzed over 11,000 cases in California and found slight racial disparities 
in sentencing one year after that state had implemented a determinate 
sentencing act. However, once prior record and other legally relevant 
variables were controlled, Klein, Petersilia, and Turner (1990, p. 815) 
found that “racial disparity in sentencing does not reflect racial dis- 
crimination.” Also analyzing data from California after determinate 
sentencing, Zatz (1984) found no overt or direct bias against Hispanic- 
Americans compared to Anglos (i.e., non-Hispanic whites). 

The research in wave 4 on determinate sentencing is interesting be- 
cause it shifts attention to prior stages of the system where discre- 
tion by prosecutors may potentially disadvantage minorities. In other 
words, if sentences are (relatively) fixed, then charging and plea bar- 
gaining become more crucial in the criminal justice process. Accord- 
ingly, some studies have turned to the study of the relatively hidden 
dimension of prosecutorial discretion. Although little research has ac- 
cumulated, especially on racial differences in charging (see Wilbanks 
1987), Spohn, Gruhl, and Welch (1987) found a pattern of discrimina- 
tion in favor of female defendants and against blacks and Hispanics. 
More specifically, their analysis of more than 30,000 cases from Los 
Angeles County showed that, after adjusting for age, prior record, seri- 
ousness of charge, and weapon use, cases against blacks and Hispanics 


“Three strikes and you’re out” laws refer to legislation first enacted in Washington 
State in 1993 and subsequently replicated elsewhere making the consequence of a third 
conviction for a violent crime an automatic life sentence without the possibility of parole. 
The phrase itself is popularly known from its use in the American sport of baseball. 
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were significantly more likely to be prosecuted than cases against 
whites. Spohn, Gruhl, and Welch (1987) did not control for bail status, 
a factor predictive of prosecution, but the findings are nonetheless pro- 
vocative in suggesting that blacks and Hispanics in Los Angeles are 
more likely to be formally prosecuted than whites. 

The research on race and plea bargaining is also sparse, but the stud- 
ies of Miethe and Moore (1986) and Albonetti (1990) both find an in- 
significant main effect of race on plea negotiations net of control vari- 
ables. Albonetti (1990) pursues interaction effects and finds that legal 
factors (e.g., weapon use, prior record, type of counsel) work differ- 
ently for whites than blacks in a complex fashion. But the reason why 
blacks are less likely to plead guilty in her data remain unclear, and the 
fact remains that the main effect of race is insignificant. Hence the 
NDT fails to be rejected in this case. 

The other distinguishing feature of recent research on sentencing is 
a deeper appreciation for the salience of macrosocial contexts. Primed 
by the research in wave 3 suggesting interaction and contextual effects, 
scholars began to design research that could disentangle the role of 
macrolevel contexts (e.g., county poverty, urbanism) on sentencing. 
One of the best studies to date of race and sentencing emerges from 
this concern—Myers and Talarico’s The Social Contexts of Criminal 
Sentencing (1987). Analyzing more than 26,000 felons convicted be- 
tween 1976 and 1985 in the forty-five judicial courts of Georgia, Myers 
and Talarico employ state-of-the-art statistical methods to counter the 
limitations of previous research outlined by Zatz (1987). With the 
southern state of Georgia as its focus, it is hard to imagine a better test 
case for discrimination in the modern era. The findings are complex, 
and as the title would indicate, Myers and Talarico report that sentenc- 
ing outcomes vary significantly as a function of social context (¢.g., ur- 
banization of the county). This pattern supports the contingency 
model of criminal sentencing and rejects the idea that invariant laws 
or modes of behavior characterize the “system” as a whole. 

In terms of race, however, the data analyzed by Myers and ‘Talarico 
(1987) clearly failed to support the thesis of systemic race discrimina- 
tion—even in a contingent manner. As they summarize the book’s key 


findings: 


The analyses reported in previous chapters indicate that there 
is little system-wide discrimination against blacks in criminal 
sentencing. This is an important finding, because general charges 
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of discrimination are common not only-in‘some interpretations 

of conflict theory, but also in some sectors of the popular and 
academic press. To be sure, the absence of evidence of system- 
wide discrimination does not mean that all courts and judges are 
[color] blind in the administration of criminal law. Interactive 
analysis revealed context-specific patterns of discrimination. 
Importantly, however, there were many instances in which blacks 
received disproportionately lenient punishment. Although this 
pattern may reflect a paternalism that is just as discriminatory as 
disproportionate punitiveness, it nonetheless indicates that the 
courts in Georgia do not have a heavy hand with black defendants 
in the general systemic sense or in every context where differential 
treatment is observed. (Myers and Talarico 1987, pp. 170-71) 


This conclusion matches that of the U.S. Justice Department’s recent 
survey of felony cases in the seventy-five most populous urban areas in 
the United States (Smith 1993; Langan 1994). These areas represent 
the jurisdictions in which most black defendants come into contact 
with the criminal justice system, and thus the data are useful for de- 
scribing overall differences in prosecution, conviction, and sentencing 
of felony cases. The survey findings showed that following a felony 
charge, blacks were prosecuted at a slightly lower rate than whites (e.g., 
66 percent of black defendants were prosecuted compared to 69 per- 
cent of whites). Once prosecuted, black defendants were also slightly 
less likely to be found guilty than were whites (75 percent vs. 78 per- 
cent). However, of those convicted, blacks were more likely to be sen- 
tenced to prison (51 percent vs. 38 percent). Among those sentenced to 
prison, there were no significant race differences in length of sentence. 

Langan (1994) reports that the observed race differences in impris- 
onment were the result of type of crime, prior record, and aggregation 
effects. Black defendants were more likely to be charged with robbery 
or another violent offense than were whites. Also, a greater percentage 
of the black defendants had prior felony convictions. Examination of 
aggregation effects revealed that black defendants were more likely to 
be adjudicated in jurisdictions that were more likely to hand out prison 
sentences. Yet, within these harsher jurisdictions, blacks were treated 
no differently than whites. Based on these findings, Langan (1994, 
p. 51) concludes that the “Justice Department survey provides no evi- 
dence that, in the places where blacks in the United States have most 
of their contacts with the justice system, the system treats them more 
harshly than whites.” It could have been argued, however, that what 
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the survey revealed was a potential contextual relationship between 
race and the decision to imprison. 

A recent review of thirty-eight studies on race and sentencing by 
Chiricos and Crawford (1995) suggests that this latter interpretation is 
plausible. By separating the evidence on the decision to imprison and 
the length of sentence once imprisoned, these authors confirm the Jus- 
tice Department’s report; most studies showed that blacks were more 
likely to be sentenced to prison than were whites, but there was no 
pattern of race differences in sentence length. However, Chiricos and 
Crawford also investigated the contextual conditions of the samples 
used in each of the studies and found that, controlling for crime type 
and prior record, black defendants were more likely to receive impris- 
onment in high unemployment areas, in places where blacks constitute 
a larger percentage of the population, and in the South. This meta- 
analysis strongly suggests the plausibility of contextual influences on 
the decision to imprison. As they argue, “these specific structural con- 
texts lend support to the premise that criminal punishment not only 
responds to crime, but responds as well to specific community condi- 
tions” (Chiricos and Crawford 1995, p. 301). Thus unlike Langan’s 
dismissal of the race differences in the decision to imprison, Chiricos 
and Crawford focus explicitly on the context in which these decisions 
are most likely to occur." 

Langan’s interpretation, however, matches those of other scholars 
such as Petersilia (1985) and Wilbanks (1987) in suggesting that sys- 
temic discrimination does not exist. Zatz (1987) is more sympathetic 
to the thesis of discrimination in the form of indirect effects and subtle 
racism. But the proponents of this line of reasoning face a considerable 
burden. If the effects of race are so contingent, interactive, and indirect 
in a way that has to date not proved replicable, how can one allege that 
the “system” is discriminatory? At least some part of the differences in 
the interpretation of existing findings is semantic. For some, amy evi- 
dence of differential treatment, whether anecdotal or empirical, direct 
or indirect, or at the individual or jurisdictional level, is indicative of a 
discriminatory system. For those at the other end of the continuum 
(e.g., Wilbanks 1987), the term is reserved for widespread and consis- 
tent differentials in processing unaccounted for by relevant legal fac- 
tors. Recognizing these differences in the use of terms implies that the 


3 The findings of the Justice Department may be a function of the urban sampling 
frame. Chiricos and Crawford (1995) note that black defendants were least disadvan- 
taged in non-Southern urban areas where minority concentration was highest. 
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assessment of racial discrimination is not simply a matter of empirical 
debate. 

Perhaps more importantly, “the inconsistency in findings offers 
clues to the contextual character of possible race effects” (Chiricos and 
Crawford 1995, p. 284). This assessment suggests that multilevel re- 
search designs are necessary to assess the impact of race on within- and 
between-jurisdiction differences in the decision to imprison. We re- 
turn to this issue below. 


F. Imprisonment Disparities 

The sentencing studies considered to this point are for the most part 
drawn from one jurisdiction or state. Attempting to make broader con- 
tributions to the race-sentencing debate, a series of recent efforts has 
engaged national-level data to account for the racial disproportionality 
of U.S. prison populations. Generating considerable attention, the 
seminal article in this area was published by Blumstein in 1982. To 
study the racial distribution of state prison populations in 1974 and 
1979, Blumstein used UCR arrest statistics from the same years to esti- 
mate the racial composition of offenders committing offenses punish- 
able by imprisonment. Although blacks represented 11 percent of the 
U.S. population, they comprised approximately 49 percent of the 
prison population in both 1974 and 1979. However, blacks also repre- 
sented 43 percent of the arrestees in these years, leading Blumstein to 
conclude that racial disproportionality in offending explained 80 per- 
cent of the racial disproportionality in prison populations. 

Using arrest data as a simple indicator of offending is controversial 
for reasons discussed earlier. Langan (1985) counteracted this problem 
by replicating Blumstein’s analysis with estimates for black offending 
derived from victims’ reports in the NCVS. Essentially, Langan’s strat- 
egy followed that of Hindelang’s (1978) in estimating offenders rather 
than arrestees. By estimating the expected number of black offenders 
admitted to prison for the years 1973, 1979, and 1982 using the proba- 
bility of whites going to prison, Langan was able directly to assess the 
racial disparity argument by comparing these estimates to the observed 
number of black offenders admitted to prison. For 1973, there is al- 
most exact agreement between the two estimates—19,344 expected to 
19,953 admitted black prisoners. The differences are greater in 1979 
and 1982, leading to speculation whether a trend of increasing discrim- 
ination was set in motion around 1980 (see below). However, Langan 
(1985) emphasized the overall agreement of the figures and concluded 
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that approximately 85 percent of the disproportionality in prison ad- 
missions by race is explained by differential offending. 

Crutchfield, Bridges, and Pritchford (1994) extend the Blumstein- 
Langan strategy by disaggregating racial disproportionality estimates 
across the fifty states. As did Pope and Feyerherm (1990), they argue 
that if there is variation across states in the degree to which levels of 
criminal involvement among blacks explain observed imprisonment 
rates, studies that aggregate to the national level are likely to mask this 
variation (Crutchfield, Bridges, and Pritchford 1994, p. 179). Similar 
to Blumstein and Langan, Crutchfield and colleagues find that for the 
United States as a whole, the lion’s share of variation in the observed 
racial disproportionality of prisons—90 percent—is explained by ar- 
rest differentials (NCVS estimates of offending are unavailable by 
state). However, they uncover striking variations in this ratio across the 
fifty states. In some states such as New York, Pennsylvania, Delaware, 
and Kentucky, the percentage of imprisonment disparity explained by 
arrest is virtually 100—suggesting little to no discrimination. By con- 
trast, in many other states the percent dips well below 100, and in 
some cases below fifty. States with extreme racial differentials in arrests 
compared to imprisonment include Massachusetts (40 percent), Idaho 
(53 percent), Colorado (62 percent), Alabama (54 percent), and Maine 
(58 percent). 

The common denominator in these patterns is hard to discern, al- 
though most of the states indicating large racial imbalances in impris- 
onment decisions are smaller in population, with a relatively low per- 
centage of blacks. It may simply be that the estimates are unreliable 
due to the small number of cases on which the state-specific disparity 
ratios are calculated. Crutchfield, Bridges, and Pritchford (1994) inter- 
pret them substantively, however, arguing that contextual differences 
have heretofore been hidden by the tendency of researchers to aggre- 
gate data across jurisdictions. Similar to the context-specific arguments 
of Myers and Talarico (1987) and Zatz (1987), the implication is that 
multiple-jurisdiction or comparative studies are essential to disentan- 
gling racial disproportionality. Put differently, understanding racial 
disparity requires disaggregation of variations by social structural con- 
text. We address this concern further when discussing contextual theo- 
ries and future research from a comparative perspective. 

An update of the 1982 Blumstein study suggests several reasons why 
disaggregation by crime type might be necessary as well (Blumstein 
1993b). First, Blumstein notes the enormous growth in imprisonment 
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over the 1979-91 time period. Following decades of relative stability, 
the 1990 U.S. incarceration rate was nearly triple that of 1975. More- 
over, the total number of drug offenders in prison increased nearly 
tenfold. Second, the 1991 level of racial disproportionality in incarcer- 
ation rates remained similar to what it had been in 1979 (seven to one), 
and overall differences in offending (i.e., arrests) explained slightly less 
of disproportionality in the 1991 prison rates (76 percent). Third, the 
importance of the war on drugs becomes particularly pronounced for 
race differences in incarceration by 1991. For drug offending, differ- 
ences in drug arrests accounted for only 50 percent of the race dispro- 
portionality in drug incarceration. The government’s “war on drugs” 
was concentrated on an offense that involved high levels of discretion 
and hence was vulnerable to charges of racist practices. The proportion 
of drug offenders in U.S. prisons went from 5.7 percent in 1979 to 
21.5 percent in 1991. As the distribution of offense types changes in 
prison populations, it thus becomes crucial to examine the issue of dis- 


parity by crime type. 


G. Death Penalty 

The ultimate criminal sanction—death—has been the subject of 
much empirical research and philosophical debate. The United States 
is the only Western industrialized democracy that permits states to im- 
pose capital punishment. In 1972 (Furman v. Georgia), the Supreme 
Court ordered a halt to executions because it found the application of 
the death penalty to be arbitrary and racially discriminatory. By 1976 
(Gregg v. Georgia) the Supreme Court had reinstated the death penalty 
as long as states could show that the risk of arbitrariness had been re- 
moved through the development of explicit sentencing criteria, sepa- 
rate sentencing hearings, consideration of mitigating circumstances, 
and automatic appellate review. Nonetheless, research covering the pe- 
riod since the 1976 Gregg decision shows that, controlling for type of 
homicide, race is related to the prosecutor’s decision to seek the death 
penalty and to imposition of the death penalty (Bowers and Pierce 
1980; Radelet 1981; Paternoster 1984; Keil and Vito 1989; Aguirre and 
Baker 1990; Baldus, Woodward, and Pulaski 1990). 

These studies converge in showing that it is the race of the victim 
interacting with the race of the offender that significantly influences 
prosecutors’ willingness to seek the death penalty, and judges’ and ju- 
ries’ willingness to impose a sentence of death. Paralleling the data on 
convictions, black offenders found guilty of murdering white victims 
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are at the highest risk for the death penalty. Offenders (of either race) 
found guilty of murdering black victims are least likely to receive the 
death penalty. These differential patterns of risk for the death penalty 
were found to persist despite stringent controls for the seriousness of 
the incident (e.g., defendant’s deliberation, heinousness of the murder) 
and other legally relevant factors (see Keil and Vito 1989).'* 


A. Summary 

Recognizing that research on criminal justice processing in the 
United States is complex and fraught with methodological problems, 
the weight of the evidence reviewed suggests the following. When re- 
stricted to index crimes, dozens of individual-level studies have shown 
that a simple direct influence of race on pretrial release, plea bar- 
gaining, conviction, sentence length, and the death penalty among 
adults is small to nonexistent once legally relevant variables (e.g., prior 
record) are controlled. For these crimes, racial differentials in sanc- 
tioning appear to match the large racial differences in criminal of- 
fending. Findings on the processing of adult index crimes therefore 
generally support the NDT. 

However, research on the decision to imprison suggests that race 
matters in certain contexts. Controlling for crime type and prior rec- 
ord, black defendants in some jurisdictions are more likely to receive 
a prison sentence than are white defendants. Research on the juvenile 
justice system also offers evidence of racial influences on detention and 
placement, although this disparity is more widespread than context- 
specific. Perhaps because the juvenile justice system is more informal, 
discrimination operates more freely. Moreover, in both the adult and 
juvenile systems, indirect racial discrimination is plausible. For example, 
prior record is the major control variable in processing studies and is 
usually interpreted as a “legally relevant” variable. But to the extent 
that prior record is contaminated by racial discrimination, indirect race 
effects may be at work. Although this argument is difficult to assess 
definitively, it remains a productive hypothesis to be explored. Also 
tentative but plausible is the idea that race interacts with other individ- 


'4 While it has been argued that this is evidence of discrimination warranting a mora- 
torium on capital punishment, there are those who argue that such differential treatment 
warrants increased use of the death penalty. For example, Dilulio (1994) calls attention 
to the evidence of discrimination against black victims and suggests that justice requires 
increased use of the death penalty for murderers of all victiins. Ironically, calls for in- 
creased equity in the application of the death penalty may lead to increased executions 
of blacks. 
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ual-level variables (e.g., income, family status) to predict processing. 
What this means for the NDT hypothesis has yet to be fully deter- 
mined. 

As suggested earlier, one of the most promising lines of inquiry for 
uncovering discrimination patterns involves the contextual analyses of 
criminal justice outcomes. As many have argued (Hagan 1987; Myers 
and Talarico 1987; Sampson and Laub 19934; Chiricos and Crawford 
1995), the key to resolving racial differences in processing may turn in 
large part on contextual or macrolevel differences. This parallels the 
arguments made in favor of a community-level interpretation of racial 
differences in criminal offending. As the next section explores, recent 
moves in theories of official social control and processing have also 
adapted this contextual theme. 


VI. Explaining Race-Ethnic Disparities in Criminal 
Justice 

Most criminal justice research has drawn on consensus and conflict 
perspectives of society (Hagan 1989). According to the consensus view, 
there is an assumption of shared values, where the state is organized 
to protect the common interests of society at large. Criminal law is 
seen as an instrument to protect the interests of all, and punishment is 
based on legally relevant variables (e.g., seriousness of the offense, 
prior record). 

In contrast, conflict theorists view society as consisting of groups 
with conflicting and differing values and posit that the state is orga- 
nized to represent the interests of the powerful, ruling class. Criminal 
law is thus viewed as an instrument to protect the interests of the pow- 
erful and the elite, and punishment is based to a large extent on extra- 
legal variables (e.g., race, social class). A major proposition drawn from 
conflict theory is that groups which threaten the hegemony of middle- 
and upper-class rule are more likely to be subjected to intensified social 
control—more criminalization, more formal processing by the crimi- 
nal justice system, and increased incarceration compared with groups 
that are perceived as less threatening to the status quo (see also Brown 
and Warner 1992). Furthermore, conflict theorists have argued that 
minorities (especially blacks), the unemployed, and the poor represent 
such threatening groups (see also Turk 1969; Chambliss and Seidman 
1971; Jackson and Carroll 1981; Liska and Chamlin 1984; Brown and 
Warner 1995),' 


" There is some evidence to suggest that the relationship between percent black and 
increased social control is curvilinear (see e.g., Jackson and Carroll 1981). Liska and 
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The criticisms of conflict theory are well known. Elites do not form 
a unitary whole, monopolize decision making, or appear particularly 
vulnerable to the objective threats of subordinates (Liska 1987; Tittle 
1994). Perhaps more damaging, the evidence on personal and property 
crimes points to legal variables as the prime determinants of criminal 
justice processing. 

Attempting to transcend the limitations of traditional conflict the- 
ory, a recent school of thought has forged a more contextually nuanced 
appreciation of minority group threat. While there may indeed be a 
general consensus in society on core values, it is not the objective level 
of threat but rather the symbolic aspect of social conflict that may be 
the salient feature driving crime control (Myers 1989). For instance, 
Tittle and Curran (1988) emphasize perceptions of threat that “pro- 
voke jealousy, envy, or personal fear among elites” rather than the ac- 
tual threat these groups represent to reigning political positions. Sup- 
porting this notion, they found differential sanctioning of juveniles in 
Florida counties depending on the size of the nonwhite population. 
Moreover, Tittle and Curran found the largest discriminatory effects 
in juvenile justice dispositions for drug and sexual offenses which they 
argue “‘represent overt behavioral manifestations of the very qualities 
[that] frighten white adults or generate resentment and envy” (Tittle 
and Curran 1988, p. 52). Tittle (1994, pp. 39-46) elaborates this find- 
ing with reference to the “emotional significance” of crime, especially 
stereotypical attributions of threat associated with the conflation of 
race, aggression, and sexual promiscuity. 

These ideas are consistent with a study in Washington State, where 
nonwhites were sentenced to imprisonment at higher rates in counties 
with large minority populations (Bridges, Crutchfield, and Simpson 
1987). Follow-up interviews with justice officials and community lead- 
ers revealed a consistent public concern with minority threat and “‘dan- 
gerousness.” With crime conceptualized as a minority problem, lead- 
ers openly admitted using race as a code for certain patterns of dress 
and styles of life (e.g., being “in the hustle”) thought to signify crimi- 
nality. It was decision makers’ perceptions of minority problems as 
concentrated ecologically that seemed to reinforce the use of race as a 
screen for criminal attribution (Bridges, Crutchfield, and Simpson 
1987, p. 356). Similarly, Irwin (1985) notes the importance of subjec- 
tive perceptions of “offensiveness,” which are determined by social sta- 


Chamlin (1984) suggest that when minorities become so large as to represent a majority, 
the criminal justice system takes on the stance of “benign neglect.” 
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tus and ethnic group context. Groups deemed as threatening (often 
when reaching a threshold size) and offensive to the dominant majority 
are seen as the “rabble class—detached and disreputable persons.” Ir- 
win (1985, p. xiii) argues that the primary purpose of jails in the United 
States is to manage society’s rabble class. 

Attributions of criminality to subordinate ethnic populations have 
been found in other stratified societies as well. In Israel, for example, 
Fishman, Rattner, and Weiman (1987) found that public assignment 
of criminal intent was directly related to ethnic divisions. Arab Israelis, 
followed by Sephardic Jews, were most likely to be perceived by re- 
spondents as criminal. With recent unrest in the occupied territories, 
charges have also flared anew that Israeli Arabs are being targeted for 
increased social control by Israeli police, especially in impoverished 
towns where Arab concentrations are high (Hedges 1994). 

In short, recent theory has turned to a macrosociological orientation 
by focusing on the symbolic and contextual aspects of minority group 
threat. In this viewpoint, “the poor,” “the underclass,” and “the rab- 
ble” (i.e., poor minorities) are perceived as threatening not only to po- 
litical elites, but to “mainstream America’’—middle-class and work- 
ing-class citizens‘who represent the dominant majority in American 
society. This perspective suggests that we need to take into account 
the joint effects of race and poverty. Interestingly, it is here that the 
pejorative connotations of the term “underclass” become quite rele- 
vant. Although criticized by some social scientists (e.g., Gans 1991), 
the term has nonetheless been appropriated by the media and public 
at large as a code for dangerous, offensive, and undesirable populations 
that threaten social stability and a sense of order. As the social historian 
Michael Katz (1993, p. 4) has noted, “underclass” has become a public 
metaphor for social transformation in the United States, conjuring up 
images of group alienation and danger—a collectivity “outside of poli- 
tics and social structure,” a “terrain of violence and despair.” Embody- 
ing its controversial nature, then, the term “underclass” captures the 
stereotype of pathological danger relevant to a theoretical concern 
with how race-class divisions bear on official social control and the 
“crisis in penality” (see Feeley and Simon 1992, p. 467; McGarrell 
19934), p. 1 Simons 10935 nay: 


A. Structural Changes in Underclass Inequality 

Debates on the underclass are linked, of course, to demographic evi- 
dence on the increasing size and concentration of the urban poverty 
population. A great deal of sociological attention has centered on the 
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growing entanglement in urban areas of neighborhood poverty with 
other social dislocations such as joblessness, family disruption, high 
rates of infant mortality, and a host of factors that are detrimental to 
social development (e.g., school dropout). As noted earlier, the chang- 
ing neighborhood context of poverty was highlighted by William Ju- 
lius Wilson in The Truly Disadvantaged (1987), where he argued that 
the social transformation of the inner city has resulted in an increased 
geographical concentration of race, poverty, and urban social disloca- 
tions. 

Recent evidence suggests that the clustering of economic and social 
indicators appears not only in 1990 and in neighborhoods of large 
cities, but also for the two previous decennial periods and at the level 
of macrosocial units as a whole. For example, Land, McCall, and Co- 
hen (1990) present evidence that concentration effects grew more se- 
vere from 1970 to 1980 in U.S. cities and metropolitan areas, while 
Coulton et al. (1995) document an increasing clustering of indicators 
of social disadvantage (e.g., poverty, family disruption, welfare) in 
neighborhoods of Cleveland during the 1980s. 

Recent data point to the existence of a large “underclass” population 
in rural areas, especially in the South. Using 1990 data, O’Hare and 
Curry-White (1992, p. 8) conclude that there is a large rural underclass 
of both whites and blacks that has not been recognized by researchers 
in the past and that blacks in the rural South actually have a higher 
prevalence of underclass characteristics than do blacks in the large 
cities of the urban North. Adding to this picture, the term “un- 
derclass” has recently been applied to poor whites (Murray 1993) in a 
call for immediate public action to stem a host of social ills usually as- 
sociated in the American mind with blacks (e.g., out-of-wedlock births, 
welfare, crime). In a fascinating revision of the once-common stereo- 
type of “white trash,” the idea of an emerging “white underclass” that 
threatens to drag down a society already weakened by the black un- 
derclass is now being fostered in contemporary debate. Thus while 
race and poverty are strongly connected in ecological space, the wide 
reporting of Murray’s (1993) alarm on the white underclass suggests 
that inequality and class tensions have extended beyond the confines 
of the African-American community (one might note also the general 
increases in hate speech and ethnic intolerance). 


B. Drugs and Minorities 
The symbolic nature of the “underclass” threat seems to have been 
operative in the recent “war on drugs” in the United States. Peterson 
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and Hagan’s (1984) analysis of drug enforcement activity during the 
1960s and 1970s documents the beginning of a shifting concern with 
drugs and crime in society and illustrates the need to consider histori- 
cal context in understanding criminal justice operations related to race. 
More recently, Myers (1989) found increased punitiveness for non- 
white drug dealers, underscoring the need to examine race in conjunc- 
tion with drug use and drug trafficking in a particular historical con- 
text. 

Two trends emerged during the 1980s that reinforce these claims. 
The first was the increasing number of black males under correctional 
supervision (Mauer 1990), and the second saw increasing punitiveness 
toward drug offenders, especially blacks and users of cocaine (Belenko, 
Fagan, and Chin 1991; Blumstein 19934; McGarrell 19932). By the 
1990s, race, class, and drugs became intertwined; it is difficult if not 
impossible to disentangle the various elements of the problem. More- 
over, the war on drugs in the 1980s embodied a different personae than 
earlier wars, leading many to charge racially discriminatory practices 
by the criminal justice system in the processing of drug offenders 
(Feeley and Simon 1992, pp. 461-70; Jackson 1992; Tonry 1995). Par- 
ticularly relevant-to this thesis, recall Tittle and Curran’s (1988) find- 
ing that the largest discriminatory effects on juvenile dispositions con- 
cerned drug offenses. 

Data from the 1980s support concerns about the changing dynamics 
of race and drugs. For instance, while the number of arrests for drug 
abuse violations by white juveniles declined 28 percent in 1985 com- 
pared with 1980, the number of arrests for drug abuse violations by 
black juveniles increased 25 percent over the same time period (Uni- 
form Crime Reports 1980, 1985). Furthermore, data on arrest rate 
trends by race show that in 1980 the rate of drug law violations was 
nearly equal for whites and blacks; however, during the decade of the 
1980s, white rates declined while black rates increased markedly (Sny- 
der 1992). Juvenile court data show that the number of white youth 
referred to court for drug law violations declined by 6 percent between 
1985 and 1986; the number of referrals for black youth increased by 42 
percent (Snyder 1990). The disproportionate increase in the number of 
black youth detained also seemed linked to the increased number of 
black drug law violators referred to court. More generally, Blumstein 
(19932) has shown that the dramatic growth in state prison populations 
during the 1980s was driven in large part by increasing admissions of 
blacks on drug convictions. 
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These trends suggest a recent and increasing punitiveness toward 
drug offenders—especially those perceived to be gang members from 
a growing underclass population (Feeley and Simon 1992, pp. 467-69; 
Jackson 1992, pp. 98-100). Drawing on a revised conflict theory, 
Sampson and Laub (1993) argue that the rising concentration of so- 
cioeconomic disadvantage corresponds precisely with that population 
perceived as threatening, and the population at which the war on drugs 
has been aimed. The dual image of “underclass” offenders and the 
evils of “crack cocaine” thus appears to have triggered a “moral panic” 
(Goode and Ben-Yehuda 1994; Chiricos and Crawford 1995) in the 
middle class as well, further reinforcing a drug war by law enforce- 
ment. 

At the macro level, Sampson and Laub (1993.2) specifically hypothe- 
sized that counties characterized by racial inequality and a large con- 
centration of the “underclass” (i.e., minorities, poverty, female-headed 
families, welfare) were more likely than other counties to be perceived 
as containing offensive and threatening populations and as a result ex- 
perience increased punitiveness and hence social control by the juve- 
nile justice system (see also Feeley and Simon 1992, pp. 467-69; Jack- 
son 1992, pp. 98-100). A static version of this hypothesis found 
preliminary support in Sampson and Laub’s (19932) cross-sectional 
analysis of approximately 200 counties in 1985. Aggregating court rec- 
ords to the county level, they found that underclass poverty and racial 
income inequality were associated with higher levels of juvenile con- 
finement (secure detention and out-of-home placement), especially for 
drug offenses. The effects of underclass poverty also tended to be 
larger for black juveniles than for white juveniles. In sum, while overt 
racial discrimination at the individual level appears to be weak, a body 
of recent contextual evidence suggests that a different scenario may be 
at work for macrolevel variations in juvenile and adult court pro- 


cessing. 


VII. Implications for the Future 
In his review essay on studies of criminal sentencing, John Hagan 
(1987, p. 426) asks: “Why has race so preoccupied us in the study of 
the criminal justice system?” Indeed, research in the U.S. has em- 
barked on a seemingly unending search for racial influences on crimi- 
nal justice processing. Hagan’s answer is that race and sentencing are 
symbolically linked considerations in the criminal justice system, “giv- 
ing the most visible expression to the value we place on equity in this 
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system” (Hagan 1987, p. 426). In other words, the United States prides 
itself on the symbolism of equality before the law, and any threat of 
racial bias serves to undermine a major linchpin of the system. It is 
thus understandable that racial biases, even if seemingly infrequent, 
have been the subject of much recent concern in the United States. 

Strong predictions from conflict theory and ideological beliefs not- 
withstanding (e.g., MacLean and Milovanovic 1990; Mann 1993), the 
results of this search have not been kind to a simplistic “discrimination 
thesis.” As shown in this essay, racial discrimination emerges some of 
the time at some stages of the system in some locations, but there is 
little evidence that racial disparities reflect systematic, overt bias on the 
part of criminal justice decision makers. Rather, the most compelling 
evidence concerning racial discrimination in the administration of jus- 
tice involves community and national constructions of “moral panics” 
and political responses to those contexts. For example, Tonry (1995) 
points out that the war on drugs was initiated at a time when national 
drug use patterns had already exhibited a considerable decline. Tonry 
further argues that the politically charged war on drugs, with its legis- 
lative and budgetary emphasis on the type of drug most likely to be 
used and detected in black disadvantaged urban areas (i.e., “crack” co- 
caine), could be viewed as racially discriminatory in intent and conse- 
quences.'° 

In addition, even though overt race discrimination in criminal justice 
processing appears to be a problem restricted to specific spatial and 
temporal contexts, the fact remains that racial disparities in crimes 
other than drugs have reached a critical stage in the United States. Not 
only is homicide the leading cause of death among young black males 
and females, it is now the case that the majority of persons in state and 
federal prisons are black (U.S. Department of Justice 1995). As indi- 
cated earlier, the incarceration rate of black males is currently seven 
times the rate for white males (2,678 vs. 372 per 100,000). Even more 
striking, approximately 6.3 percent of all black males ages twenty-five 
to twenty-nine are serving time in state prisons (U.S. Department of 
Justice 1994c), and Mauer (1990, pp. 3, 9) estimates that one of every 
four black men are processed by the criminal justice system each year. 
With such enormous disproportionality in sanctioning, it should be of 
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little comfort that most of the disparity is a result of differential 
involvement in nondrug criminal offending. 


A. Four Crucial Questions 

We believe that to more fully understand racial disparities in crime 
and justice, at least four areas are in need of further research. First, it 
is clear that racial differences in criminal victimization and offending, 
especially for violence, must be studied from a more complex, multi- 
level perspective (see Sampson and Lauritsen 1994). A lesson learned 
from our review is that prior theory on criminal offending is usually 
couched at the level of analysis least likely to yield racial differ- 
ences—the individual. Posing the problem in a contextual framework, 
however, suggests that the relationship between race and criminal of- 
fending varies substantially across ecological contexts. With few excep- 
tions, criminologists have only recently realized the extent to which 
correlations between community contexts and crime are confounded 
with associations between race and crime. Macrolevel analysis thus of- 
fers an alternative mode of inquiry into the social bases of race and 
crime (Sampson and Wilson 1995). 

Second, the role that formal sanctioning plays in producing cumula- 
tive disadvantage across the life course of individuals requires a new 
agenda of research. As suggested throughout our synthesis, the volumi- 
nous research on the direct effects of race on conviction, sentencing, 
and other later stages of adult processing (e.g., imprisonment) appears 
to have reached a dead end. We know that by the time adults penetrate 
the justice system to the later stages of sentencing and imprisonment, 
decision makers rely primarily on prior record and seriousness to dis- 
pose of cases. But it is in the juvenile justice system that race discrimi- 
nation appears most widespread—minorities (and youth in predomi- 
nantly minority jurisdictions) are more likely to be detained and 
receive out-of-home placements than whites regardless of “legal” con- 
siderations. Because processing in the juvenile justice system is deeply 
implicated in the construction of a criminal (or “prior”) record, experi- 
ences as a juvenile serve as a major predictor of future processing. Yet 
surprisingly little is known about how experiences in the juvenile jus- 
tice system influence relationships with the police and criminal justice 
system as youth age into adulthood (Pope and Feyerherm 1990). 
Rather than more studies of adults in the legal versus extralegal mold, 
research is thus needed to track offenders backward and forward in 
time to understand the dynamics of criminal careers. This implies a 
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life-course perspective that attempts to bridge the gap between adoles- 
cent and adult experiences and to unravel the dynamics of cumulative 
disadvantage associated with race or ethnicity. In particular, attention 
to the consequences of disproportionate detention and imprisonment 
must be a priority (see Sampson and Laub 19934). 

Third, despite the volume of previous research on race and ethnic 
comparisons, we know very little about criminal justice processing 
other than for blacks and whites. Quite simply, there is little empirical 
basis from which to draw firm conclusions for Hispanic, Asian, and 
Native Americans. As seen at the outset, the United States is becoming 
increasingly diverse largely because of the growing Asian- and His- 
panic-American populations. Recent immigration from Mexico and 
Cuba in particular is reshaping the landscape of many American cities. 
Hence, the future picture of criminal justice processing may be closely 
tied to the experiences of race or ethnic groups that have heretofore 
been neglected by mainstream criminological research. As noted ear- 
lier, such analyses will also benefit greatly from work on the changing 
social constructions of race and ethnic identities in the United States. 

Fourth, the extent to which crime wars are waged disproportionately 
against minorities needs to be examined from a contextual, social con- 
structionist perspective (Best 1990; Goode and Ben-Yehuda 1994; 
Hawkins 1995). As discussed earlier, the recent drug war in the United 
States has had its greatest effect on the lives of minorities. While drug 
arrests have declined among whites, they have skyrocketed among blacks. 
And while “crack” cocaine has generated an intense law enforcement 
campaign in our nation’s black ghettos, “powder” cocaine use among 
whites is quietly neglected (perhaps even portrayed as fashionable). These 
differences cannot be attributed solely to objective levels of criminal dan- 
ger, but rather to the way in which minority behaviors are symbolically 
constructed and subjected to official social control (Chambliss 1995; 
Tonry 1995). As conflict theorists argue, the study of race discrimination 
in sentencing, controlling for crime type, is irrelevant insofar as ‘“‘moral 
panics,” legislation, and enforcement activities are designed to target the 
kinds of lifestyles or areas associated with racial minorities. Hence, close 
attention to how crime is defined and the social construction of social 
“problems” is necessary to the study of racial disparity in criminal justice 
(Goode and Ben-Yehuda 1994). 


B. The Global Picture 
Because of the nearly overwhelming complexity of these proposed 
areas of research, it is with an international, comparative approach that 
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we feel the greatest gains will be made. As Ruback and Weiner (1993, 
p. 195) note, comparative analyses “take advantage of the fact that in- 
fluences that are causally confounded in their relationships to [crime] 
within one society or culture are often unconfounded when many soci- 
eties or cultures are examined.” The objective of a comparative ap- 
proach is to understand how complex causal influences are moderated 
or mediated by individual and contextual factors. Comparative re- 
search also permits the uncovering of etiological universals, and the 
discovery that variables assumed to be universal have effects only under 
unique social and cultural circumstances (Munroe, Munroe, and Whit- 
ing 1981). Furthermore, comparative analyses provide insights into the 
assumptions underlying a given society’s definitions of race and eth- 
nicity. 

Applying a comparative framework to racial disparities in crime and 
justice raises a host of salient questions. Among many others, a cross- 
national perspective needs to address variations in how race and eth- 
nicity are related to patterns of offending and victimization across soci- 
eties. For example, are race and ethnicity effects “explained” in other 
societies as they are in the United States? What are the relevant theo- 
retical constructs (e.g., community context, cultural heterogeneity, 
concentration of economic deprivation), and how are they manifested? 
What do minority groups disproportionately involved in offending 
have in common across societies? How are historical patterns of racial 
and ethnic subjugation similar or different? What role does skin color 
play as opposed to cultural differentiation among groups (Mann 1993)? 
How do ethnic conflicts over immigration influence crime and social 
control? 

Racial disparities in criminal justice sanctioning are also ripe for 
comparative study across time and place. At a fundamental level, re- 
search has yet to explicate in a systematic way the nature of macrocom- 
parative variations in race and ethnic disparities across societies and ep- 
ochs of different political, economic, and social structures. For 
example, we need to be reminded that moral panics have long ex- 
isted—from the Renaissance witch craze from the fourteenth to the 
seventeenth century to the “reefer madness” of the 1930s in America 
to present-day outcries over satanic ritual abuse on a mass scale 
(Goode and Ben-Yehuda 1994). Under what cultural, structural, and 
temporal conditions do such moral panics typically arise? Why are ac- 
companying wars waged disproportionately against minorities (e.g., fe- 
males and blacks)? At the macrocomparative level, a contextual con- 
structionist approach may also shed light on how the structures and 
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cultures of criminal justice organizations contribute to racial or ethnic 
discrimination. 

To be sure, these are only a sampling of the questions that a com- 
parative approach to race and ethnicity might address. But addressing 
them is a necessary first step toward eliminating racial disparities at all 
levels of the criminal process, not just in the United States but globally 
as well. As the 1992 riots in Los Angeles suggest, until racial disparities 
in crime and justice are reduced, the social stability of the criminal jus- 
tice system—and perhaps the social structure of the United States— 
will remain in doubt. Unfortunately, as ethnic and racial conflicts con- 
tinue to escalate around the globe (Williams 1994), the United States 
may be a signpost for future trends. 
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Immigrants, Crime, and 
Criminal Justice in 
Switzerland 


ABS TRACT 


Switzerland is among the European countries with the largest foreign 
population and the longest immigration tradition. Over many decades, 
immigrants were not overrepresented in official crime data. More 
recently, the proportion of non-Swiss offenders increased substantially, 
but more for nonresident (often illegal) aliens than for legal residents. 
Victims’ accounts of offenders’ characteristics confirm the 
disproportionate crime involvement of immigrants, particularly in violent 
crime. However, disparity in reporting decisions by victims has not been 
observed, nor have major disparities in prosecution, sentencing, or time 
served. Immigrants are not disproportionately victimized, and their 
attitudes toward police and criminal justice are more positive than those 
of Swiss respondents. Nonetheless, certain groups have higher offending 
and victimization rates. Cultural factors, socioeconomic status, and social 
integration may account for these differences. 


Within continental Europe, Switzerland’s history of migration differed 
somewhat from that of other countries. During many centuries and 
until the end of the nineteenth century, Switzerland experienced 
steady and significant emigration that exceeded by far the modest 
number of immigrants. Shortly before 1900, the balance shifted, how- 
ever, in favor of immigrants. By the beginning of World War I, immi- 
grants, mostly from Italy and other neighboring countries, made up 
about 14 percent of the total population. 
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During the war and the following decades of depression, because of 
persistent unemployment, the proportion of foreign citizens in the to- 
tal population fell, reaching a historic low of about 5.2 percent in 1941. 
But before the end of World War II, and during the following decades 
of prosperity, the foreign population increased rapidly (Hoffmann-No- 
wotny and Killias 1979). This movement has not halted. 

By the end of 1994, according to the Swiss Federal Office of Statis- 
tics, Switzerland’s foreign population reached 19 percent. This official 
figure (Annuaire statistique de la Suisse 1995, p. 53) does not include the 
personnel of foreign organizations (such as the UN headquarters in 
Geneva) and their families (25,000 persons), asylum seekers (around 
40,000 awaiting a decision), tourists (more than 200,000 on an average 
day; Gilomen 1993), and illegal residents (according to estimates, 
100,000—200,000). All in all, more than 20 percent of the total popula- 
tion are foreign nationals. 

Given this background, Switzerland’s situation differs in two impor- 
tant respects from other European countries. First, the number of for- 
eign residents is substantially higher than in any other country, except 
in small states like Luxemburg, Monaco, or Liechtenstein. Second, 
large-scale immigration began nearly fifty years earlier than in most 
other European countries. Unlike countries that are experiencing only 
first and second generations of immigrants, Switzerland has had sub- 
stantial second and even third generations for some time. Despite this 
long tradition, immigration in Switzerland still provokes tensions and 
difficulties. Switzerland, like other European countries, has so far been 
unable to design a consistent immigration policy (Krane 1979). Over 
the last twenty-five years, there have been many political initiatives to 
curb immigration, mostly from right-wing grass-roots movements. 
They all failed, but made it harder for authorities to pursue consistent 
efforts at promoting integration of immigrants into the Swiss economy 
and society (Gilomen 1993), 

Recent shifts in the origins and composition of the immigrant popu- 
lation further complicate the issue. In 1984, three in five foreigners liv- 
ing in Switzerland originated from Italy (42 percent), Germany (9 per- 
cent), France (5 percent), and Austria (3 percent). By the end of 1993, 
the neighboring countries’ share decreased to two in five—29 percent 
Italians, 7 percent Germans, 4 percent French, and 2 percent Austri- 
ans. During the same period, the proportion of immigrants from (for- 
mer) Yugoslavia increased from 7 to 19 percent. Minor increases oc- 
curred for Turks (from 5 to 6 percent), Africans (from 1 to 2 percent), 
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TABLE 1 


Drug Traffic Arrests in the Canton of Zurich during 1992, by 
Foreign and Residence Status (in Percent) 
ee a ee a Be ee oe st 


All Suspects Resident Nonresident 
of Drug Swiss Foreign Foreign Asylum 
Trafficking Offenders Offenders Offenders Seekers 
Drug trafficking 100 37] 22 14 28 
(1,844) 
Importation of drugs 100 14 7 Hy 2 
(198) 


Source.—Unpublished data from Canton of Zurich Police Statistics (KRISTA), 
1992. Sample sizes are in parentheses. 


and Asians (from 3 to 4 percent). The combined share of immigrants 
from Spain and Portugal rose from 14 to 18 percent (Annuaire stat- 
istique de la Suisse 1995, p. 53). 

Over many years, crimes of and among immigrants received little 
attention, whether in scholarly publications or public debate. The mas- 
sive and sudden waves of immigrants from southern Italy during the 
1950s and 1960s fueled, however, some public concern. Studies based 
on conviction statistics, however, did not confirm fears concerning 
higher conviction (or crime) rates among immigrants (Hacker 1939; 
Neumann 1963; Pradervand and Cardia 1966; Gillioz 1967). It seemed 
that first-generation immigrants had lower conviction rates than native 
Swiss males of comparable age. Given the low interest in crime and 
criminology in Switzerland at that time, even the substantial foreign 
population did not stimulate more than occasional research on the sub- 
ject. 

This peaceful picture has recently changed. In connection with the 
debate on Zurich’s “needle park” (open drug scene), the public was 
shocked by press reports on the predominance of foreigners (and par- 
ticularly asylum seekers) among arrested drug dealers (see table 1) and 
the inability of the police to deal with this problem. Current laws do 
not allow deportation of asylum seekers, nor is it possible to deport 
illegal aliens whose identity has not been ascertained. Before 1995, 
there was no lawful basis for detaining illegal aliens for longer than 
thirty days in order to prepare deportation proceedings, or to obtain a 
new passport from foreign embassies or consulates which are not al- 
ways willing to cooperate (Conseil Fédéral 1994). Under these circum- 
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stances, many illegal aliens whom the police suspect of dealing in drugs 
or other criminal activities but who, because of lack of probable cause, 
could not be arrested destroyed their documents and made every effort 
to conceal their origin and identity. After thirty days, they had to be 
released and many returned to the drug scene immediately afterward. 

This unexpected and new problem led to a public order crisis in Zu- 
rich and other cities, of proportions that overwhelmed police and 
prison capacity. Often police officers released foreign drug dealers a 
few hours after arrest because of a lack of prison cells and because im- 
mediate deportation was impossible. At times, police departments an- 
nounced publicly that no arrests would be made during the next five 
or ten days due to lack of prison capacity. To curb these developments, 
the federal parliament enacted new laws (“Loi fédérale sur les mesures 
de contraine en matiere de droit des étranges du 18 mars” 1994) to 
facilitate deportation of illegal aliens; these were approved by a major- 
ity of 73 percent in a referendum late in 1994 (‘‘Résultats de la votation 
du 4 décembre 1994” 1995). In the meantime, the open drug scenes 
were closed, and large-scale heroin prescription programs were initi- 
ated. This led to a normalization of the situation, and the issue of 
crime is no longer as commonly perceived as being directly related to 
immigration (Killias 1995). 

These developments suggest that crime by foreign citizens may be 
less a matter of immigrants in the sense of a foreign resident popula- 
tion and increasingly related to nonresident gangs and individuals. It 
may well be that recent Swiss experience provides a model for what 
other countries will experience in coming years. In other words, 
“crime and minorities” may become less related to residents from for- 
eign countries or with distinctive racial or cultural identities, and more 
to groups of transient people who lack stable links to countries in 
whose justice systems they become entangled. 

This essay first discusses the crime involvement of foreign nationals 
as indicated by official data and documents changes that have occurred 
during the last twenty years. Official statistics show high and increasing 
proportions of foreign nationals among suspects in recent years but not 
twenty years ago and show that proportions are rising more for non- 
resident than for resident foreigners. 

Next, I look at data on self-reported delinquency among juveniles of 
Swiss and immigrant background, giving special attention to the so- 
called second generation. The second generation seems to be increas- 
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ingly delinquent according to official data, although the picture is Jess 
consistent for survey data. 

Third, I examine victimization studies to assess the extent of victim- 
ization among immigrants, their involvement in such events as suspects 
(according to victims’ accounts, which seem to match police data), and 
the (negligible) impact of ethnicity on reporting decisions by victims. 
In sum, those migrants who came in the 1960s and 1970s are no more 
victimized than the Swiss, whereas those who came over the last ten 
years or so are. “Traditional” immigrants also have surprisingly posi- 
tive views on the Swiss police and the criminal justice system. 

Fourth, I explore possible reasons for the disproportionate numbers 
of foreign nationals among prison inmates and discuss the available ev- 
idence on the extent of differential treatment of Swiss and foreign na- 
tionals within the criminal justice system. Overall, although differential 
treatment may exist at several levels of the criminal justice process, it 
is unlikely to account for the wide disparities found in recent prison 
populations. 

Finally, | consider policy implications and suggest future research 
priorities. Important shifts in immigration patterns and policies have 
occurred over the last ten years, which seem to be responsible for re- 
cent developments. However, Swiss experience in earlier periods sup- 
ports a more optimistic view insofar as high levels of immigration were 
not, until the mid-1980s, associated with high offending and victimiza- 
tion among immigrants, nor with widespread discrimination by the 
criminal justice system and resulting hostile attitudes among minorities 
toward the police. 


I. Foreign Offenders in Official Statistics 
Official data on crime are usually collected at police, court, and correc- 
tional levels. This section looks first at how foreign nationality is regis- 
tered in official statistics and then turns to conviction and police statis- 
tics and what they show about criminal involvement of foreigners in 
Switzerland. The final section is devoted to the so-called second gener- 
ation and moves beyond official data to survey data on self-reported 


delinquency. 


A. Measurement Problems 
Comparisons made on the basis of criminal justice statistics neces- 
sarily imply the computation of rates. In this respect, criminology has 
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always been very much concerned with the validity of the numerator, 
that is, the number of persons charged, prosecuted, convicted, or in- 
carcerated, as a measure of criminal involvement by the demographic 
subgroup under consideration. Much less attention has been devoted 
to the validity of the denominator, the population by reference to 
which rates are calculated, although it is no less crucial to the validity 
of the rate on which comparisons between groups are based. 

The numerator in Swiss statistics can be assumed to be reasonably 
reliable as far as the suspect’s foreign citizenship is concerned. Nation- 
ality is routinely registered whenever a person needs to be identified, 
along with his name, sex, date of birth, and address, although race and 
ethnicity are not. Nationalized persons and Swiss with a second na- 
tionality are counted as Swiss. This way of identifying a person is 
deeply rooted in bureaucratic traditions and is considered unexception- 
able in Switzerland and in other European countries. It means that the 
numerator of Swiss suspects will include a few subjects who originally 
immigrated from a different country. But in view of the low number 
of nationalizations—less than 10,000 in any of the five years from 1989 
to 1993, and a foreign population of roughly 1.3 million (Annuaire sta- 
tistique de la Suisse 1995, p. 52)—this source of error is negligible in 
the following analyses. 

More problems with reliability arise concerning the distinction be- 
tween resident and nonresident foreign suspects: in some cases, non- 
resident (including illegal) aliens may be counted as “residents” if they 
have a permanent address in Switzerland, although their status would 
not allow them to live officially in the country (Bauhofer 1993). Such 
problems in reliability may have increased in recent years given the 
higher numbers of asylum seekers and other nonpermanent and illegal 
residents. 

These problems increase the difficulties with the denominator. It is 
relatively easy to locate data on the demographic composition of the 
resident foreign population by sex, age, and nationality. But no precise 
data are available on the composition of the nonresident population. 
Given the huge number of persons who cross the borders of Switzer- 
land every year—according to estimates, around 234 million people in 
1993—in a country whose legal residents now total 7 million, it is im- 
possible to relate the total number of foreign offenders to an appro- 
priate denominator. All we can do is relate the number of resident for- 
eign suspects to the official resident population, taking gender and age 
into account. We have, however, to keep in mind that this numerator 
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may include an unknown number of nonresident offenders and that 
this measurement problem may have increased in recent years. Ac- 
cording to a recently published report (Storz, R6nez, and Baumgartner 
1996, p. 12), 43 percent of those convicted as “foreign nationals with 
residence in Switzerland” in fact do not have legal residence status 
within the country. 

Conviction and police statistics have always given rates for Swiss and 
“foreign” nationals. During the last century, statistics contained a cate- 
gory concerning “immigrant” offenders from other Swiss cantons 
(Ziircher and Strauli 1895). The tradition of publishing separate rates 
for Swiss and foreign suspects has only recently been challenged as a 
way of “labeling” immigrants (Kunz 1989). So far, no detailed figures 
have been published for certain foreign nationalities. However, when 
the increasing involvement in crime of nonresident aliens became ap- 
parent during the 1960s (Gillioz 1967) and with the aim of deempha- 
sizing crime by immigrants, the rates increasingly were broken down 
into “resident” and “nonresident” foreigners. This brought the nu- 
merator into line with the denominator and thus avoided inflating im- 
migrant crime rates. 


B. Conviction Statistics 

I begin the statistical overview with conviction statistics. They are 
the most detailed concerning types of crime, gender, and age, and they 
contain details for resident and nonresident foreign convicts for a rela- 
tively long period (1974-88). 

Figure 1 shows that, controlling for age, conviction rates relative to 
population were higher for Swiss than for foreign men in 1974 but 
lower in 1988. Conviction rates per 100,000 for every age-group were 
calculated for foreign and Swiss male citizens. For every age-group, the 
rate of convictions for the foreign male population has been divided 
by the corresponding rate for the Swiss male population. Whenever 
this quotient is 1.0, the Swiss and foreign conviction rates are the same 
relative to population; when it is above 1.0, the conviction rate is 
higher for the foreign male than for the Swiss male population of a 
given age bracket, and it is higher for the Swiss whenever the quotient 
is below 1.0. This form of presentation allows visualization of the shift 
that has occurred between 1974 and 1988. In the youngest age-group 
(eighteen to twenty-four), for example, the conviction rate for immi- 
grants was about the same as for the Swiss in 1974, but was more than 
twice as high in 1988. Overall, the conviction rate for male resident 
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Fic. 1.—Quotient comparing conviction rates for Swiss and resident foreign males 
for several age-groups. Convictions are according to the Swiss criminal code, 1974 and 
1988. Source: Killias (1991), p. 169 (on the base of data provided by the Office Fédéral 
de la Statistique). 


foreigners in 1974 did not in any age bracket exceed the Swiss rate, a 
finding consistent with those writers who examined local conviction 
data at that time (Neumann 1963; Pradervand and Cardia 1966). In 
1988, however, conviction rates for foreign men exceeded those for the 
Swiss in all but the highest age-group (forty-five years and over). 

Thus there is little doubt that immigrants had a comparatively low 
crime rate in the early 1970s. This observation is interesting and to 
some extent challenging, given the contemporary European context in 
which immigrants seem everywhere to be overrepresented in crime 
statistics. here seems to be no fatal and inevitable “law” of higher 
crime rates among immigrants. Moreover, discrimination does not 
seem to be inevitable in the sense that it “automatically” and un- 
der all circumstances produces higher conviction rates for immi- 
grants. 

Several explanations may be offered for this finding. First, immi- 
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grants did not suffer from unemployment in the 1960s. They were 
heavily motivated to improve their position—often in view of a plan 
later to return to their native countries and regions, and they saw their 
personal situation, despite obvious and perceived disadvantages on the 
Swiss labor market, as favorable compared to what they had left behind 
(Hoffmann-Nowotny 1973). Second, they did not differ too much 
from the Swiss in cultural and religious background, given the preva- 
lence of Italians and other nationals from Mediterranean European 
countries among immigrants to Switzerland at that time. 

The picture has gradually changed since 1974 to the disadvantage of 
the foreign population. In 1988, young male foreign residents were 
more than twice as often convicted as the Swiss of the same age and 
sex. Several explanations are possible. First, it might be that, compared 
to 1974, the 1988 numerator included more nonresidents among the 
resident foreign convicts and that the difference between the Swiss and 
the foreign nationals might be spurious or, at least, much smaller than 
what figure 1 may suggest. (According to recently published data about 
two in five “resident” foreign convicts were wrongly reported as such; 
see Storz, Ronez, and Baumgartner 1996, p. 12.) However, it is hard 
to believe that this problem may have increased so dramatically that all 
the shift between 1974 and 1988 could be explained away by this factor 
alone. Second, shifts in the points of origin of the foreign population, 
with more immigrants coming from more remote countries, might be 
reflected in these figures, due either to higher criminal involvement by 
them or to heavier discrimination against them. Third, consistent with 
the decreasing overrepresentation of foreigners in the older age brack- 
ets, one might also hypothesize over an increasing demographic influ- 
ence of the so-called second generation among the foreign population. 
In any case, the markedly deteriorated labor market of the 1990s can- 
not have affected conviction rates in 1988. 

It is, of course, not unlikely that the disparity in conviction rates has 
widened since 1988. However, it is interesting to note the change be- 
tween 1974 and 1988 because it occurred before and independently of 
the most recent shifts in immigration—following the opening of the 
borders in Eastern Europe in 1989—and new developments in certain 
illegal markets (such as drugs). 


C. Police Statistics 
Switzerland has only since 1982 published data on offenses recorded 


by the police. These statistics are a mere compilation of local (mostly 
cantonal) statistics, with many inconsistencies in counting (Killias 
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Fic. 2.—Percentage foreign offenders (residents and nonresidents combined) for 
selected offenses recorded by the police, 1982-93. Source: Ministere Public de la Con- 
fédération (1982-93). 


1991, p. 68). Since these problems may not have changed too much 
over the period covered (1982-93), the federal police statistics’ indica- 
tions of the percentages of foreign offenders probably reasonably accu- 
rately capture the trends. 

As figure 2 reveals, the proportions of foreign offenders among sus- 
pects of violent offenses recorded by the police have increased more 
or less steadily since 1982, and particularly since 1988-89. The in- 
crease has recently been particularly marked for drug offenses. In 1994, 
foreign offenders made up 88 percent of drug-trafficking suspects; if 
suspects who are drug addicts and who deal in drugs to sustain their 
consumption are included, the proportion of foreign suspects is still 55 
percent. Even without drug and violent offenses, Switzerland in 1990 
had, compared with other countries, a top position regarding the pro- 
portion of offenses that are committed by foreign nationals. Table 2, 
presenting the percentages of foreign suspects among persons arrested 
for thirteen crimes in France, Germany, Hungary, Sweden, and Swit- 
zerland, shows that for every crime foreigners (in Switzerland) made 
up the largest percentage of suspects in any of the five countries. 

The most recent figures indicate that the problem has continued to 
grow. Table 3 gives the percentage of suspects for major crimes who 
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TABLE 2 


Percentage of Foreign Suspects, according to Police Statistics of Five 
European Countries, for Selected Offenses Recorded by the Police 


(1990) 
France Germany Hungary Sweden Switzerland 
Homicide (including attempts) 15 28 2 26 $2 
Homicide completed 13 oc on 29 ae 
Assault 17 22 1 19 42 
Rape 17 33 3 40 58 
Robbery (including muggings) 19 36 2 26 40 
Armed robbery 11 vee ee 30 vee 
Theft 14 27 1 DB 39 
Theft of a motor vehicle 11 17 ee see 26 
Theft of a bicycle vee 26 see 12 tee 
Burglary 10 22 1 13 33 
Domestic burglary 10 21 aoe 16 aoe 
Drug offenses 22 23 30 20 36 
Drug trafficking offenses 38 53 vee DS 43 


Source.—Council of Europe (1995), tables 1b/ia—vib. 


‘TABLE 3 


Percentage of Swiss, Foreign Resident, and Nonresident Suspects, 
for More Serious Offenses in Switzerland, in 1994 


Foreign Foreign 
Swiss Resident Nonresident 

Suspects Suspects Suspects 
Homicide (including attempts) 53.8 37.1 9.1 
Bodily injury 48.9 45.7 5.4 
Robbery (including muggings) 5525 Bh Pika) 
Rape 38.4 55.8 5.8 
Burglary 58.3 29 12.6 
Drug trafficking* 44.9 33.0 AIS 
Drug smuggling* 58.2 2740) 10.3 


Source.—Ministere Public de la Confédération (1994); Office Fédéral de la Police 
(1994), 
* The total of these rows is less than 100 percent because of aliens with unknown 


residence. 


are Swiss, foreign residents, and foreign nonresidents in 1994. Swiss 
nationals constitute 80 percent of the population, but only 38-58 per- 
cent of suspects for various crimes. 

The particular importance of nonresidents among suspects of drug 
trafficking is illustrated by table 1, giving detailed rates for suspects of 
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drug trafficking according to residence status. In 1992, in Zurich Can- 
ton, Swiss nationals were only 37 percent of suspected drug traffickers 
and 14 percent of suspected drug importers. 

There have been several shifts in nationality among the dominant 
drug dealers. After a period of domination by Turks, the local drug 
market became the “chasse gardée” of Albanians from the Yugoslavian 
province of Kosovo, followed later in 1993 and in 1994 by North Afri- 
cans and Lebanese. Many of the drug dealers from Lebanon had 
fought in the civil war for Hesbollah and other similar organizations, 
a background that may explain a sharp increase in brutal violence (in- 
cluding homicides) in Zurich’s needle park from 1992 to 1994. 

Although the domination of the drug market by succeeding gangs 
from different countries may have economic explanations, newcomers 
being usually able to provide drugs at lower costs, just how and why 
these shifts occur is not entirely clear. According to unpublished police 
sources, in 1995 the price of heroin had fallen to approximately 10-20 
percent of what it had been three years earlier. 

The proportion of foreign suspects in various European countries 
should be related to the foreign population in each country, and its 
gender and age structure should be given due consideration. Given the 
unavailability of data on the nonresident population, in Switzerland as 
well as in other countries, the computation of valid rates is simply im- 
possible. However, it is not feasible to exclude nonresident suspects 
from the numerator, because police data files do not identify the resi- 
dent status of foreign suspects in all countries. 

But even with these limitations, the data in figure 2 and in tables 2 
and 3 illustrate the increasing importance of immigration in connec- 
tion with crime in Switzerland, and particularly in relation to violent 
crime (including rape and homicide) and drug trafficking. It is hard 
to see this trend merely as the result of increasing discrimination and 
intolerance, although such attitudes may play a role. Especially the 
sharp increase after 1989 seems to suggest that the open borders across 
Europe (and, to some extent, the world) have increased population mo- 
bility to unprecedented levels, including mobility of those who move 
in search of criminal opportunities. Given its wealth and concomitantly 
the excellent opportunity structure for offenders, including the highly 
attractive open drug scenes (Eisner 19934; Hug 1993), Switzerland 
may be an attractive place for people who seek illegitimate gains. 

Even if those who move are no more motivated to commit offenses 
than anybody else including the resident population, small countries 
with huge transient populations will necessarily see their crime rate af- 
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fected by the size of their nonresident population. The number of 
crimes committed in any given geographic space will increase with the 
number of offenders who operate in it, whether they live there or not. 

Studies on crime and urban structure show that crime levels in city 
centers tend to be fairly independent of the size of the local popula- 
tion, but to depend mainly on the number of commuters. In a similar 
sense, crime rates in Switzerland, given its resident population of 7 
million and perhaps 100 million individuals entering in any given year, 
will be affected very substantially by international migration. In coun- 
tries with fewer transient nonresidents relative to the resident popula- 
tion, migration may affect the overall crime rate to a much lesser de- 


gree. 


D. “Second-Generation” Immigrants 

One interesting feature of Switzerland in the present context is its 
long tradition of immigration. Many among the younger foreigners 
living in Switzerland were born there or spent most of their childhood 
and adolescence in the country, although they may not have taken on 
Swiss nationality. 

Following early American studies, German and French research of 
the last twenty years (for a review see Killias 19892) tried to assess, 
largely on the basis of police and court statistics, whether immigrant 
children had higher offending rates than did first-generation immi- 
grants or juveniles of German or French descent. In general, research- 
ers found much higher rates for the so-called second generation and 
particularly for violent offenses. In a similar study (with comparable 
results), Killias (1977) analyzed police data from Zurich and Geneva. 
Queloz (1986), in a study on cases handled by juvenile courts in the 
canton of Neuchatel, found a higher conviction rate for young immi- 
grants below age fifteen, but not for those between fifteen and eigh- 
teen. 

According to police statistics of the Zurich canton (which provides 
the best data in this regard), the rate of suspects of foreign nationality 
is comparable to the rate of young Swiss below age fourteen, but is 
generally much higher among juveniles aged fifteen to twenty. The ex- 
ception is drug use where the rates were comparable until 1988, but 
with significantly higher rates for foreigners ever since. For violent of- 
fenses, burglary, and drug trafficking, the disparities—which were 
moderate before 1990, except for violent offenses—have increased sig- 
nificantly since that time. Thus young foreigners over fifteen seem to 
offend at significantly higher rates than do young Swiss of the same 
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Last-Year Prevalence Rates of Self-Reported Delinquency among 
Swiss and Foreign Respondents Aged Fourteen to Twenty-One 


(for 1992) 
Swiss Foreign 

Type N Percent N _ Percent 
Property offenses 303 Se 22 20.0 
Violent offenses 255) 297) ji 24.5 
Drug offenses 190 2PM 14 297 
Other youth-related offenses 479 55.7 51 46.4 
Overall delinquency prevalence (without alcohol 

and “‘problem” behavior) 635 73.8 65 59.1 
“Problem” behavior (without alcohol) 190 D2eI I9/ 15.5 


Source.—kKillias, Villettaz, and Rabasa (1994), table 14. 


age. Although Zurich is not necessarily comparable to the rest of the 
country, it may be particularly significant given its large immigrant 
population. 

These observations, based on police statistics, seem to be in line with 
what has been found in recent years to be the general trend in research 
on this subject throughout Western and Northern Europe (Killias 
19892), namely, a relatively higher rate of offenders among juvenile 
immigrants compared to the first generation of immigrants and to na- 
tive juveniles of the same age. It is not possible to know at what ages 
these juveniles came to Switzerland, whether they were born in the 
country, and what their status might be. However, given the predomi- 
nance of economic migration after World War II and until the late 
1980s, only very few are likely to have come to Switzerland as refugees. 

Interestingly and despite substantial controversy and speculation, 
only very recently have self-report studies been undertaken on this 
topic. The picture that emerges is somewhat contradictory, as table 4, 
which presents some of the findings, shows. In the Swiss national self- 
report study, foreign respondents (aged fourteen to twenty-one) gener- 
ally had lower rates of self-reported offending than the young Swiss. 

This study, which is part of an international self-report project 
(Junger-Tas, Terlouw, and Klein 1994), is based on a national random 
sample of 970 juveniles and included 110 foreign respondents (11.3 
percent). he response rate was somewhat lower among the foreign- 
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born. More important, however, might be underreporting among mi- 
nority respondents in self-report interviews, a bias noticed by Junger 
(1990) in the Netherlands and regarded as a robust finding in Ameri- 
can research by Sampson and Lauritsen (in this volume). In the present 
context, there is, unfortunately, no way to ascertain whether and to 
what extent underreporting is responsible for the absence of any dis- 
parity between immigrant and Swiss juveniles. Nor is there a convinc- 
ing explanation for discrepancies between trends in police data and in 
these self-report data. 

It may be that underreporting among minorities is more important 
in face-to-face interview situations than with written questionnaires. 
Two recent studies that have used the latter technique in the classroom 
found results that are more in line with police statistics. Eisner, 
Branger, and Liechti (1994), in a survey of 594 ninth-grade students 
(about fifteen years old) in the city of Zurich, found a comparable or 
slightly lower rate for foreign youths of self-reported minor property 
and violent offenses, but a higher rate of more serious behaviors in- 
cluding gang fights (table 5). The latter finding may reflect higher 
involvement among minority youths in street gangs (Klein 1995, p. 225). 

Interestingly, among the minority youths, those who were born 
abroad differed the most from the Swiss, whereas those with a foreign- 
born father had rates that fell between those of Swiss and the foreign 
born. (Similar findings occur in Sweden; see Martens, in this volume.) 

Similar results were found in a recent self-report study on drug use 
and selected delinquency items conducted through written question- 
naires filled out in the classroom. Based on a sample of classes, 9,268 
students aged fifteen to twenty were interviewed throughout the entire 
country, including a sample of juveniles of the same ages who no 
longer attend school (Michaud, Narring, and Paccaud 1993). As table 
6 shows, the study found equal rates among foreign and Swiss juveniles 
of use of soft drugs; however, foreign boys (but not girls) much more 
often admitted taking hard drugs (heroin and cocaine). 

Thus it seems that written questionnaires produce results more in 
line with police statistics, whereas face-to-face interviews yield lower 
and presumably too low rates of offending among immigrant juveniles. 


II. Victimization Studies 
Victimization surveys can be helpful in more than one respect. They 
allow comparison of victimization rates according to ethnic subgroups 
within the population, as well as fear of crime and attitudes toward the 


TABLED> 


Lifetime Prevalence Rates of Self-Reported Property and Violent 
Offenses among Swiss and Foreign Students (Aged about Fifteen) in 
the City of Zurich 


Respondent 
Born in 
Switzerland, | Respondent 
Respondent Father Born in 


Born Abroad Born Abroad Switzerland 


Fare dodging 81.9 89.5 Oma 
Driving without a license 54.8 62.2 64.0 
Spraying graffiti 18.3 ilo) 21.0 
Vandalism 2354 27.9 30.8 
Stealing from a vending machine tee 16.8 18.1 
Shoplifting below 50 francs ADH ~ Sil 56.0 
Shoplifting above 50 francs 20.0 2323 20.2 
Stealing at home from acquaintances 20.5 25.8 36.5 
Stealing from an unknown person 22.8 22.6 22 
Stealing bike/scooter I yaH/ yy 17.5 
Stealing car/motorbike 4.8 4.2 Sal 
Stealing from a car 6.3 59 3.5 
Burglary fell 6.6 ot 
Assault/threatening with a weapon 4.0 3.9 3.3 
Hurting with a weapon 4.0 4.2 55 
Hitting someone alone 32.0 30.4 30.7 
Hitting someone in collaboration 

with others il 11.7 OF 
Fighting with another group 22.8 Dye 14.9 


Source.—Fisner, Branger, and Liechti (1994). 


TABLE 6 


Prevalence (“Ever”) of Self-Reported Substance Use among Juveniles 
in Switzerland 


Swiss Boys Foreign Boys Swiss Girls Foreign Girls 
Cannabis 40 40 Z5) 24 
Cocaine Deo) 5:5) 1.5 15) 
Heroin A) 3.9 iit at 


——eaeaeaoeseseaeaeaoaoaeonNNNN 


Source.— Unpublished data from Michaud, Narring, and Paccaud (1993). 
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criminal justice system in general and especially the police. But they 
also allow matching of the number of foreign offenders according to 
police statistics with the accounts by victims of their assailant’s identity 
and characteristics and provide evidence on whether victims tend to 
consider the offender’s origin in deciding whether to report an offense 
to the police. 


A. Discriminatory Reporting by Victims 

Victim surveys sometimes include questions concerning demo- 
graphic characteristics of the offender, including his origin or appear- 
ance. This has been done in the 1987 Swiss Crime Victimization Sur- 
vey (Killias 19894), Switzerland’s first and, so far, only national victim 
survey. In that survey, 6,500 household respondents were interviewed 
by telephone (using computer-assisted telephone interviews) on house- 
hold and personal victimization. Among over 600 variables, victims of 
personal crimes (in German- and Italian-speaking areas) that involved 
some contact with the offender were asked questions about the offend- 
er’s sex, approximate age, and ethnicity. 

American research on the validity of victims’ accounts of offender 
characteristics (and race in particular) has shown these indications to 
be fairly valid if the “unknown” or “uncertain” categories are excluded 
(Schneider 1981). In the case of the Swiss crime survey of 1987, no 
such validity check could be undertaken. Given the great awareness of 
the Swiss (and other central Europeans) of accents and local dialects in 
everyday life, however, one might assume that victims’ accounts of the 
offender’s ethnicity would be no less accurate and reliable than has 
been observed in this respect in America concerning race. But ulti- 
mately, we do not know. 

If we assume acceptable validity of this information, the rate of of- 
fenders whom victims describe as immigrant (foreign by language or 
accent, appearance, or both) corresponds to patterns in police statistics 
(for the corresponding years) concerning rape, but is much higher for 
robbery and mugging, and considerably lower for assault, as table 7 
shows. Overall, there is little support for the proposition that police 
statistics exaggerate the involvement of immigrants in these offenses. 

The higher percentage of foreigners among police suspects of as- 
sault, compared with victims’ accounts, may result from police record- 
ing practices. Some offenses, such as assault, are prosecuted only on 
the victim’s formal request, and the police usually wait for a formal 
complaint before recording the offense. If the offense is not very seri- 
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TABLES 


Percentage of Foreign Suspects of Personal Crimes, according to 
Police Statistics and Victims’ Accounts 


Victimization 
Survey Police 
(German and Statistics 
Italian Parts (Switzerland, 

of Switzerland) 1984-86) 
Robbery (including attempts and muggings) 50 32 
Rape (including attempts) BS, 45 
Assault 20 32 


Source.—Ministére Public de la Confédération, Statistique policiére suisse (1988); 
Killias (1991), p. 175. 


ous, the victim often never files such a complaint. Foreign offenders 
tend to commit more assaults with weapons (35 percent), thus increas- 
ing the chance that the incident will be reported to and recorded by 
the police. In the case of robbery and muggings, the rate of foreigners 
in police statistics may be diminished by their greater ability to ab- 
scond abroad. 

The offender’s origin seems to play no role in the reporting decision 
by the victim. When only Swiss victims who did not know their assail- 
ant are considered, 41 percent of personal victimizations were reported 
to the police, both for presumably Swiss and for foreign offenders (Kil- 
lias 1988). The questions on reporting and offender characteristics 
were asked at different stages in the interview; thus there was little risk 
of contamination. 

In sum, the results of the Swiss crime survey do not support hypoth- 
eses of discrimination against foreign suspects in victims’ reporting de- 
cisions. This accords with research showing that characteristics of the 
offense are far more important in this respect than are characteristics 
of victims or offenders (Skogan 1984). It also matches Hindelang’s 
findings (1978) in relation to race and involvement in personal crimes 
in the United States and Shah and Pease’s (1992) findings based on 
data from the British Crime Surveys. Unfortunately, no comparable 
analyses are known to me from other European countries. The neces- 
sary data seem to have been collected in the Netherlands but have not 
been analyzed because of concerns about misinterpretations by the 
public. Similar concerns seem to have prevented the collection of such 
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data in Germany and in the several international crime surveys. It is as 
if the possibility of differential reporting patterns by victims was the 
last bastion of the discrimination thesis, and researchers were reluctant 
to jeopardize it by any empirical tests. 


B. Foreigners as Crime Victims 

The Swiss crime survey of 1987 showed generally comparable vic- 
timization rates for foreigners and the Swiss (Kuhn, Killias, and Berry 
1993). Because the survey was conducted over the telephone, it may, 
however, be more valid for those immigrants who have successfully es- 
tablished roots in Switzerland, and its results may less accurately reflect 
the situation of more recent and more marginal immigrants. Given the 
sample size, it may also be less appropriate to draw conclusions for less 
numerous immigrant groups, such as those from former Yugoslavia 
and Turkey. 

In this respect, a study based on detailed analyses of police files in 
Basle offers valuable insights (Eisner 1993, 1996). It found consider- 
ably higher offending and victimization rates among immigrants from 
former Yugoslavia and Turkey but offending and victimization rates 
for immigrants from neighboring European countries that are compa- 
rable to those for the Swiss. Given that immigrants from neighboring 
European countries typically moved earlier to Switzerland, the findings 
are consistent with the results from the 1987 Swiss crime survey. 
Eisner also found that much victimization of foreigners is intraethnic, 
usually by offenders from the same country or local area. For ‘Turks, 
for example, the odds ratio of being victimized by another Turk is 
30.9, whereas it is 5.9 for Italians, 5.0 for Germans, and 0.8 for the 
Swiss. Thus for immigrants from Turkey, the likelihood of being vic- 
timized by another Turk is roughly thirty times higher than if offend- 
ers and victims meet randomly, given the population composition of 
Basle. 

One reason for the absence of significantly and consistently higher 
victimization rates among foreign residents in Switzerland may be that, 
compared with immigrants in American and British cities, immigrants 
in Swiss cities are less concentrated in poor neighborhoods. In addi- 
tion, crime in Switzerland is less concentrated in such areas than in 
many other countries. More recently, this perhaps slightly idyllic pic- 
ture seems to be changing. Eisner (1993, 1996) found sharply increas- 
ing rates of geographic segregation in Basle from 1960 to 1990 and 
particularly after 1980. It remains to be seen whether the increasing 
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TABLE 8 


Attacks (Especially Arson) against Shelters for Asylum Seekers in 
Switzerland, 1990-93 


1990 1991 1992 1993 

Bombings 2 3 2 . 
Arsons 6 39 16 3 
Firearm attacks + 8 2 - 
Threats + 15 1 a 
Destruction of property 1 12 on 2 
Total 27 Ti 42 9 


Source.—Unpublished data provided by the Ministere Public de la Confédération. 


concentration of immigrants in poor neighborhoods will be reflected 
in higher victimization rates in future crime surveys. 

Recent immigrant groups who are geographically concentrated may 
also be particularly vulnerable to racist (hate) crimes. Such offenses 
were not common in 1987 when the Swiss crime survey was con- 
ducted. Police data on the frequency of arson and similar attacks 
against asylum seekers and their shelters are shown in table 8. The fre- 
quency of racist attacks seems to have leveled off and perhaps to have 
declined after 1992. One possible explanation is that political elites 
stopped ignoring illegal immigration as an issue in 1992 as they largely 
had before, and this may have reduced tensions and frustrations in cer- 
tain parts of the public. 


C. Foreigners’ Attitudes toward the Justice System 

The 1987 Swiss crime survey found that foreign residents of Swit- 
zerland are less fearful when walking alone at night in their neighbor- 
hood and less concerned about crime than are Swiss nationals, but they 
are also more punitive and especially more supportive of capital pun- 
ishment (Kuhn, Killias, and Berry 1993). The latter finding may reflect 
the often more punitive practices and public climates in their countries 
of origin. 

Interestingly, foreign residents held a slightly more positive view of 
the Swiss police than did Swiss nationals; they gave police significantly 
better grades for their performance in the local area. The same is true 
(but to a lesser extent) for the courts. Some of my foreign students 
suggest that this surprising finding may reflect many immigrants’ nega- 
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1982 84 86 88 90 92 1994 
Years 


Fic. 3.—Percentage of foreign nationals among sentenced offenders entering prison, 
and among sentenced inmates, 1982-94. Source: Office Fédéral de la Statistique, Sta- 
tistique pénitentiaire (1992, 1994), tables 2c, 3b. 


tive experiences with police brutality and perhaps corruption in their 
native countries. Compared to what they have experienced or seen in 
their home countries, the behavior of the Swiss police may rise above 
expectations. Given this finding, at least from a community relations 
perspective, hiring immigrants of foreign nationality as police officers 
may not be necessary or a high priority. Unlike in Berlin and a few 
other places in Western Europe, such policies have not been seriously 
considered in Switzerland. 

Thus it seems that the experience of immigration has not had dra- 
matic consequences for fear of crime or hostilities toward the justice 
system among foreign residents in Switzerland. 


If. Discrimination against Minorities 
Immigrants are substantially overrepresented among prison inmates in 
Switzerland. In 1994, 47 percent of all sentenced inmates were of for- 
eign nationality, residents and nonresidents combined. As figure 3 re- 
veals, this proportion is considerably higher than the proportion of 
foreign nationals among sentenced offenders entering prison. Both 
proportions have increased consistently since 1982 when data collec- 
tion started. Note that figure 3 does not include prisoners on remand 
(among whom the proportion of foreign nationals is probably higher). 


396 Martin Killias 


TABLE 9 ~ 


Average Sentences Imposed and Time Served for Serious Offenses, 
for Swiss, Foreign Resident and Foreign Nonresident Offenders, 
1988-92 (in Years) 


Resident Nonresident 
Swiss Foreigners Foreigners 


Sentence ‘Time Sentence Time Sentence Time 


Length Served Length Served Length Served 


Homicide (including attempts) 8.5 6.0 7.6 4.0 OE: Dee 
Robbery 3.2 22 Zia 1.8 3.8 2.2 
Rape pif 3.1 3.0 7p Sal 25 
Drug trafficking (serious) 2 N.A. 3.0 N.A. 325) N.A. 


Source.—Unpublished data from the Swiss Federal Office of Statistics (no data available on time 
served by convicts of serious drug trafficking). N.A. = not available. 


The higher proportion of foreigners among the inmate population 
indicates that they receive on average longer sentences. This trend 
seems to have increased over the last decade, since the proportion of 
foreigners among inmates increased more than the proportion among 
committals. The question then is whether foreign nationals receive 
longer sentences for similar crimes or whether they commit more seri- 
ous offenses. Table 9, showing average prison sentences imposed and 
time served for selected serious offenses from 1988-92, provides data 
that are relevant to answering that question. 

When average lengths of imposed sentences are compared, resident 
foreign and Swiss offenders tend to be treated about the same way, 
whereas nonresident foreigners tend to receive somewhat longer sen- 
tences for homicide, robbery, and drug trafficking. To some extent, 
this could be due to differences in seriousness of the average offense. 
For example, sentences for drug trafficking heavily reflect the quanti- 
ties involved. Because foreign (and particularly nonresident foreign) 
offenders tend more often to be involved in large-scale operations, 
whereas Swiss defendants are more often drug addicts who deal in 
drugs to sustain their dependency, some disparity in sentences may be 
in line with informal judicial sentencing guidelines. However, Swiss 
defendants receive longer average sentences for rape than do resident 
or nonresident foreigners. The reason may be that criminal records are 
more completely available for Swiss nationals and that judges tend to 
pay particular attention to the defendant’s record in such instances. 
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When times served are compared, both resident and nonresident 
foreign prisoners seem to be released earlier than the Swiss. The rea- 
son may be that foreigners convicted of serious crimes often lose their 
residence permits and are liable to deportation on release. For nonresi- 
dent foreign offenders, deportation is almost inevitable. Unfortunately, 
no data are available on time served for serious drug trafficking. 

In sum, the increasing proportion of foreign inmates from the 
“flow” (intake) to the “stock” of prisoners (fig. 3) mainly reflects dif- 
ferent types of offenses, and there is little indication of sentencing dis- 
parities on grounds of nationality. The great similarity of sentences 
imposed on Swiss nationals and resident foreigners further illustrates 
the low significance of “nationality” in this regard. Of course, these 
comparisons are crude, and some discrimination may exist at the sen- 
tencing stage. However, even if it existed to an extent similar to that 
described by Hood (1992) in English courts, it would not account for 
the bulk of the disparity observed. 

Data on time served have recently been challenged on grounds of 
their demographic inaccuracy (Biderman 1995). Although survival 
analyses, based on cohort data, would be preferable, the distortions 
that result from the violation of these rules may be less important in 
the Swiss context. Indeed, the data in table 9 are averages for a five- 
year period and include length of sentences imposed to complement 
the picture. 

Disparities at the final stage of a multistage process may reinforce 
similar disparities at earlier stages or offset opposite disparities (Walker 
1987). Unfortunately, no process data are available in Switzerland that 
allow assessment of such effects at the police or the prosecutorial 
stages. However, comparing the proportion of suspects who are Swiss 
nationals among offenders known to the police, among convicted de- 
fendants, among those sent to prison to serve a sentence, and among 
sentenced prison inmates does not reveal a decreasing trend over the 
several stages once the type of offense is taken into account. If discrim- 
ination operated throughout the system, the proportion of Swiss of- 
fenders should decrease from one stage to the next. 

A number of factors may lower the proportion of foreign defen- 
dants. First, foreign offenders seem disproportionately to be involved 
in crimes against acquaintances (Eisner 1996), a finding that reduces 
chances of prosecution because victims are notoriously more reluctant 
to report crimes committed by persons they know (Skogan 1984). Sec- 
ond, foreign offenders—and particularly those who do not live in Swit- 
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zerland—are more likely than a Swiss defendant to disappear before 
going to trial. Third, it may be that foreign offenders will be deported 
rather than prosecuted, although no data are available on the frequency 
of such practices (which are questionable under Swiss law, given the 
compulsory character of prosecution under the so-called legality 
maxim). Such “alternatives” may be increasingly popular because in- 
vestigations directed at foreign defendants are unusually time-consum- 
ing. Indeed, they often require the use of translators and the need to 
contact foreign authorities. 

At the trial and sentencing stages (which occur in one court hearing: 
see Killias, Kuhn, and Ronez 1995), the odds that foreign and Swiss 
defendants will receive an immediate prison sentence rather than a 
noncustodial sanction are hard to assess comparatively. Among con- 
victed nonresident foreign defendants, 39 percent were subject to pre- 
trial detention compared with 13 percent among foreign residents and 
8 percent among Swiss defendants (Office Fédéral de la Statistique 
1994). This disparity may be justifiable given the risks that foreign (es- 
pecially nonresident) defendants may fail to appear for trial but un- 
doubtedly increases the risk of an immediate custodial sentence be- 
cause judges tend to attach some importance to whether the defendant 
was held in pretrial detention in deciding between unsuspended and 
suspended sentences. However, foreign (and particularly nonresident) 
offenders may fare better because their full criminal record may be un- 
available or incomplete. In a sentencing system aimed at special deter- 
rence, this difference may offset some of the advantage of Swiss defen- 
dants in relation to pretrial detention. Recently published data seem to 
confirm that, overall, Swiss defendants face a higher risk of conviction, 
that they more often receive an immediate custodial sentence, and that 
much of this difference may be due to the higher proportion of Swiss 
defendants who have a known criminal record (Storz, Ronez, and 
Baumgartner 1996, pp. 37-41). 

A final disparity occurs during the execution of sentences. Nonresi- 
dents tend to be incarcerated in the larger, older, and less attractive 
high-security institutions, and certain privileges such as furloughs, 
“overnight detention,” and community service are almost unavailable 
to them (Office Fédéral de la Statistique 1994). These disparities may 
be attributable to perceived higher risks of absconding. Although these 
disparities may not reflect open discrimination, they add to what has 
been called institutional discrimination. 
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IV. Explanations of Differential Criminal Involvement 

Wilbanks (1987) argued that a general focus on racist and discrimina- 
tory tendencies within the criminal justice system may not only be em- 
pirically unfounded but, worse, might contribute to general ignorance 
of deeper-rooted and more significant discriminations in everyday life. 
In other words, differential rates of official offending and victimization 
should not be explained away with exaggerated claims of differential 
treatment of offenders by ethnic or racial background but accepted as 
the outcome of differences in involvement in crime which, in turn, re- 
sult from inequalities in everyday life and concomitant hardships expe- 
rienced by members of minority groups. 

This approach is consistent with anomie and other strain theories. 
Such theories remain influential in Europe, although empirical tests of 
them have seldom been undertaken, partly because of the dominance 
of the discrimination thesis. Eisner (forthcoming) in his study based on 
police files from Basle tried to classify offenders and the corresponding 
foreign population (by national origin) in relation to socioeconomic 
status (SES) and to assess offending rates simultaneously by nationality 
and SES. The results show, overall, not only a stronger effect of SES 
than of nationality for all national groups and for all violent offenses 
combined but also a very substantial effect of nationality for some 
groups; Yugoslavs and Turks had far higher rates than the Swiss or 
the remaining nationalities, whose rates did not differ much from the 
Swiss. 

The available evidence thus suggests that both deprivation or lack 
of integration and cultural variables—especially the conflict potential 
resulting from rigid honor codes—may increase the likelihood of of- 
fending. There is little research against which this conclusion can be 
tested (reviewed in Killias 1989a; Killias 1991, pp. 187-93), but Aro- 
nowitz (1988), studying Turkish juveniles in Berlin with different de- 
grees of acculturation, and Junger (1990)—who compared juveniles of 
different ethnic background but similar SES in the Netherlands— 
both found substantial effects of cultural variables. But cultural orien- 
tation and acculturation may not be independent of SES and perceived 
structural opportunities. Thus, school achievement and access to 
higher education may be key variables in shaping cultural orientation, 
life chances, and behavior. 

These explanations may also account for the unusually low criminal 
involvement of immigrants in the 1960s and 1970s (fig. 1). Immigrants 
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were aware of discrimination in everyday life in Switzerland but they 
nonetheless expressed satisfaction about their circumstances in com- 
parison with living conditions in their (mostly Mediterranean) home 
regions (Hoffmann-Nowotny 1973). From these strain models, it 
seemed plausible that they rarely engaged in crime, although other ex- 
planations might also have been possible. Since the decision to migrate 
may in itself be a sign of a higher problem-solving faculty, one might 
also suppose that migrants may be more stable personalities, an idea 
that finds some support in research on the epidemiology of psychiatric 
symptoms among Portuguese migrants and nonmigrants (Binder and 
Simoes 1980). On the basis of strain models it is plausible, however, 
that second-generation youths may no longer regard Southern Euro- 
pean living conditions as their point of reference, but aspire instead to 
a way of life comparable to the Swiss middle-class despite being disad- 
vantaged in education and professional achievement in competing with 
Swiss juveniles (Killias 1977). 

Despite widespread pessimism, the Swiss educational system seems 
to have contributed successfully to the integration of the so-called sec- 
ond generation. According to statistics on educational achievement 
(Office Fédéral de la Statistique 1989), no less than 11 percent of im- 
migrants from Southern Europe leave school with a degree that makes 
them eligible for university studies, which is not much lower than for 
the Swiss overall (16 percent) and is much higher than for Swiss work- 
ing-class children (about 5 percent). (American readers should note 
that access to university studies is extremely selective throughout the 
Swiss school system.) In professional training programs, children from 
immigrant families succeed at about the same rates as Swiss juveniles. 
For all these reasons (Killias 1991, p. 190), young immigrants of the 
second generation have remarkably little trouble finding adequate jobs 
when they finish their educations. 

In sum, there may be little basis for concern for the future of the 
second generation as long as Switzerland’s public schools are able suc- 
cessfully to integrate immigrant children, that is, to equip them ade- 
quately for the Swiss labor market and as long as jobs will be available 
in sufficient number and quality. Areas of concern may stem from the 
increasing concentration of immigrants in poor city neighborhoods 
and the increasing segregation of children from immigrant families in 
schools where only a few pupils speak the local language. 

Ultimately, however, the levels of crime committed by non-Swiss of- 
fenders will depend only partly on successful integration through the 
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educational system and the labor market. Given the high proportion 
of foreign offenders who do not officially live in Switzerland, crime 
control will mainly depend on border control or successful initiatives 
at controlling migrants without ties to Switzerland. Most of the in- 
creasing overrepresentation of foreigners in official data over the last 
twenty years comes from the increasing proportion of nonresident for- 
eigners among the offenders known to the police, convicted, or in pris- 
ons. Of course, merely relying on increased checks at the borders may 
not be enough. A coordinated migration policy at the European level 
will be needed. Within Switzerland (and other European countries), 
priority should be given to the reduction of drug and other illegal mar- 
kets that offer illegal aliens attractive opportunities for rapid and easy 
gains (Killias 1995). Switzerland’s medical heroin prescription program 
(Uchtenhagen et al. 1995) may be just one important step in that direc- 
tion. 


V. Conclusions 
Several conclusions may be drawn from the preceding observations. 
First, overrepresentation of immigrants in crime statistics is neither au- 
tomatic nor inevitable. During many decades, Switzerland experienced 
lower crime rates among immigrants than among its native population. 

Second, the proportion of foreigners in police, conviction, and cor- 
rectional statistics has increased over the last twenty years. This trend 
is explained mainly by the sharply increasing percentage of nonresident 
foreign offenders, but it holds true to a lesser extent for resident for- 
eign citizens as well. The proportion of juvenile foreign offenders has 
considerably increased according to Zurich police statistics. 

Third, the proportions of foreign offenders in official statistics are 
consistent with data from victimization studies. There is no indication 
that Swiss suspects face a lower chance of prosecution and conviction 
or that they receive more lenient sentences. Several structural factors 
may account for this such as language barriers, unavailability of crimi- 
nal records of foreign defendants, and deportation as an alternative to 
formal prosecution. Comparable structural (or institutional) factors 
may also account for less favorable treatment of (nonresident) foreign 
offenders at the pretrial stage and in corrections. 

Fourth, the proportion of foreign offenders has reached consider- 
able dimensions, especially for drug and violent offenses. Nonresidents 
account for the bulk of this overrepresentation. Thus in the future the 
maintenance of public order will depend not only on the success of 
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policies aimed at promoting integration of immigrants but also on suc- 
cessful control of migration. No clear strategies have as yet emerged 
by which this could be achieved. 

Fifth, there is also reason for optimism. Immigrants do not seem to 
be disproportionately victimized or plagued by fear of crime, nor do 
they have especially negative attitudes toward the police and the justice 
system. Thus even in a country where immigration has reached consid- 
erable proportions, it does not necessarily cause serious antagonisms 
of these kinds. 

Sixth, more attention should be paid to the increasing concentration 
of immigrant populations in poor city neighborhoods and resulting 
worsening schooling conditions. In classes without a minimum number 
of children from Swiss families (or who speak the local language), edu- 
cational achievement, integration into the local community, and later 
success on the labor market may become highly uncertain, if not im- 
possible. Perhaps exchanges of pupils from different neighborhoods 
(“busing”’) between public schools offers a possible way out of this di- 
lemma. . 

Seventh, priority should be given in future research to the improve- 
ment of measures of differential treatment of offenders by ethnic or 
national background through the various stages of the justice system. 
An integrated data file is needed that allows follow-up of cohorts from 
the police to the correctional system. Of comparable importance 
would be more detailed studies on victimization by different minority 
groups; the way they experience crime, the police, and criminal justice; 
and the influence of ethnicity (of both offenders and victims) on re- 
porting patterns. Finally, large-scale self-report studies might be help- 
ful in assessing the effects of acculturation, educational achievement, 
and social integration. Such studies might be helpful in designing more 
successful policies aimed at promoting integration, even if the validity 
problems of self-reported delinquency measures may render compari- 
sons across ethnic groups impossible. 
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Aborigines and Crime 
in Australia 


ABSTRACT 


Aborigines are 16 times more likely in Western Australia to be victims of 
homicide and 6.5 times more likely to report crimes against the person 

to police than are non-Aborigines. Aborigines are 9.2 times more likely 

to be arrested, 6.2 times more likely to be imprisoned by lower courts, 
23.7 times more likely to be imprisoned as an adult, and 48 times 

more likely to be imprisoned as juveniles than non-Aborigines. ‘The 
increased overrepresentation from arrest to imprisonment appears largely 
a function of the very high levels of recidivism found among Aborigines: 
88 percent of male Aborigines are rearrested compared with 52 percent of 
non-Aborigines, and 75 percent of Aborigines return to prison at least 
once compared with 43 percent of non-Aboriginal males. States with a 
high Aboriginal “cultural strength” and socioeconomic “stress” index are 
the most punitive. “Cultural strength,” “stress,” and imprisonment are 
highly correlated and associated with those states with the most “frontier” 
characteristics. 


This essay provides an overview of the current state of crime and im- 
prisonment in Australia as it relates to the different experiences of the 
descendants of the indigenous and settler/migrant populations. Al- 
though Australia is a “multicultural” society with about one-fifth of the 
population born overseas (mostly from Europe and an increasing pro- 
portion arriving from Asia), the dominant focus of research has been 
on differences between the indigenous minority Aboriginals and Tor- 
res Strait Islanders and the predominantly European non-Aboriginals. 
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Statistical sources on the ethnicity of the. Australian population are 
usually limited to “country of birth” data, and the analysis of ethnicity 
and crime has largely been confined to comparisons with the Aborigi- 
nal and non-Aboriginal populations.' 

The focus on Aborigines is partly historical but also a function of 
their well-documented overrepresentation in the criminal justice sys- 
tem. The surviving descendants of the indigenous population, or Abo- 
rigines, represent only 1.6 percent of the total Australian population 
and are significantly overrepresented (by 12:1) in the penal system. 

Aboriginal incarceration became the focus of national and interna- 
tional attention with the establishment in 1987 of the Royal Commis- 
sion into Aboriginal Deaths in Custody (RCIADIC) following inten- 
sive lobbying by Aboriginal groups. The fundamental allegation was 
that Aborigines had been maltreated by police and prison officers (in- 
cluding accusations of murder) and as a result had a higher risk of 
death in custody. The RCIADIC was to determine the extent to which 
racial discrimination was a cause of the high rate of Aboriginal impris- 
onment and death in custody. Higher rates of Aboriginal custodial 
deaths were not found once their much higher levels of incarceration 
were taken into account. The frequency of Aboriginal incarceration 
suggested that their “lifetime” risks of a custodial death were probably 
greater than those of non-Aborigines (see Broadhurst and Maller 
19904; Biles and McDonald 1992). 

The RCIADIC reported in 1991 and made sweeping recommenda- 
tions aimed at reducing Aboriginal involvement in the criminal justice 
system and addressed the “underlying issues” related to the historical 
and political dispossession of the Aboriginal people and their subse- 
quent impoverishment and disenfranchisement. Ongoing monitoring 
of Aboriginal deaths in custody and rates of imprisonment continues 
with the establishment of a special unit of the Australian Institute of 
Criminology. The detailed research of the RCIADIC is summarized 
by Biles and McDonald (1992). 

In the post-RCIADIC climate, attention has shifted from deaths in 
custody and imprisonment to concern with juvenile offending. Aborig- 
inal juveniles are even more overrepresented in juvenile corrections 
facilities. Some jurisdictions, notably Western Australia (WA), have in- 
troduced “three strikes” or repeat offender legislation to curb persis- 
tent juvenile and adult offenders, of whom the bulk are Aborigines (see 
Broadhurst and Loh 1993). 


'On migrant crime in Australia, see Geis and Jesilow (1988). 
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In the Australian debate about racial bias in the criminal justice Sys- 
tem, the focus of research has been dominated by Aborigines’ gross 
overrepresentation in the prison system. Most research has focused on 
differences in imprisonment. This is because until recently prison data 
were the only ready source distinguished by race. Prison data remain 
the only national source, and the WA police the only provider of de- 
tailed arrest and victimization data. However, WA police data have 
only been available since 1992 for arrest (1993 for victim reports). 

Another underused source is the 1994 National Aboriginal and Tor- 
res Strait Islander (NATSJ) survey that provided self-report arrest and 
assault victimization data for all jurisdictions. It offers considerable 
scope for the analysis of the influence of sociodemographic variables 
(including health, housing, education, and cultural factors) on crime. 
The survey, however, is confined to Aborigines, is not comparative, 
and its findings are yet to be exploited. 

There has been a remarkable absence of special purpose quantitative 
studies on the problem of race bias in the Australian criminal justice 
system along the lines pursued, for example, by Junger and Polder 
(1992) in the Netherlands or Hood (1992) in England. Juvenile arrest 
studies in South Australia (SA) by Duguid (1992) and Gale, Bailey- 
Harris, and Wundersitz (1990) and sentencing studies by Walker 
(1987) and Broadhurst (1993) provide only limited and contradictory 
insights and do not always fully exploit multivariate methods of analy- 
sis. Adequate racially disaggregated data, which include prior convic- 
tion information, are potentially available from SA court records, and 
WA’s integrated crime statistics would enable rigorous analysis of race 
effects. 

Australian research, in both the absence of ready data and a preoccu- 
pation with imprisonment, has tended to examine the issue of race bias 
via deduction from historical and secondary sources or via qualitative 
and observational methods often motivated by advocacy (see Foley 
1984, Cunneen 1992). Despite these serious data limitations, the two 
principle assumptions have been, first, that the police are more likely 
to arrest and charge Aborigines than non-Aborigines and, second, that 
the courts are more likely to be punitive in their treatment of them. 
Counter to these assumptions is the proposition that Aborigines com- 
mit relatively more crime and of a more serious kind, thus accounting 
for their overrepresentation (Brunton 1993). 

In support of the first assumption, arrest patterns show that Aborigi- 
nes are arrested more often than non-Aborigines, especially for crimes 
against the person, and lend support to the view that Aboriginal crime 
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is more serious than non-Aboriginal crime. Nevertheless, it is also ob- 
served that Aborigines are seldom arrested for serious fraud and drug 
offenses but are frequently arrested for minor public order offenses. 
The data also show that Aboriginal victimization, in respect to crimes 
against the person reported to police, is perhaps seven times greater 
than for non-Aborigines (and is mostly intraracial). Given these differ- 
ences, higher risks of arrest and incarceration for Aborigines might be 
expected, especially in light of the greater frequency of arrest for public 
order offenses. Thus there is support for the counterview that high 
rates of Aboriginal arrest and incarceration are due, in part at least, to 
the higher incidence and severity of crime among Aborigines. 

The first assumption is supported by analysis of WA arrest data, 
which shows that Aborigines are 9:1 times more likely to be appre- 
hended when compared with non-Aborigines. Duguid (1992) has ar- 
gued that the greater risk, however, cannot solely be attributed to ex- 
tralegal factors. If Aborigines were to be incarcerated at approximately 
the same rate at which they were arrested, we would expect the risk of 
incarceration to be about the same at 9:1. However, the actual risk of 
Aboriginal incarceration in WA is about 23:1 or more than twice the 
proportion expected given arrest risk differentials. Accordingly, the 
second assumption, that courts are more punitive, appears relevant be- 
cause, once convicted, Aborigines are estimated to be about five times 
more likely to receive a sentence of imprisonment than non-Aborig- 
ines. 

The logic that apparently increasing differential risks of victimiza- 
tion, arrest, and incarceration imply disparity between the races is am- 
plified the deeper the Aborigines enter the criminal justice system, and 
it appears as if system bias may be the inevitable cause. Despite the 
compelling nature of this evidence, it is not proof of bias because it 
critically fails to control for prior offending, which is especially rele- 
vant considering that Aborigines have significantly higher probabilities 
of rearrest and longer criminal careers. In any event, the logic breaks 
down when the expected amplification by the courts is not reflected 
in the differential risk of incarceration. Given an arrest differential of 
9:1 and a five-times-greater chance of a custodial disposition, the logic 
of increasing risks would anticipate a differential risk of incarceration 
of approximately 45:1. Differential risks of incarceration at 23:1 fall 
well short of the predicted disparity and suggest contraction, not am- 
plification, of risks. Interestingly, differential risks are much lower for 
noncustodial sanctions (12:1) than imprisonment, and relative to their 
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risks of imprisonment non-Aborigines are only twice as likely to re- 
ceive these sanctions than Aborigines. Thus despite the imprecision of 
such gross system estimates, it is difficult to sustain the proposition 
that overrepresentation of Aborigines in prison is the product of bias 
amplified by the criminal justice process. 

Here is how this essay is organized. Section I defines Aboriginality 
and discusses common explanations of Aboriginal involvement in crim- 
inal justice, including the limited research on racial bias. In Section II, 
police offense reports are used to explore differences in the prevalence 
of personal crime victimization including the frequency of cross-race 
offending. Recent findings of a national self-report survey of Aborigi- 
nes are compared to findings of national and state crime victim surveys. 
Section III summarizes trends in arrest patterns from 1990 to 1994 in- 
cluding interstate police custody rates and describes longitudinal esti- 
mates of the probability of rearrest. All levels of court activity are de- 
scribed in Section IV, as are attempts to measure differences in 
dispositions and penalties. Court data are inadequate to examine the 
issue of bias, and only very approximate measures of Aboriginal overre- 
presentation can be calculated. Correctional data are the most compre- 
hensive, enabling interstate and international comparisons to be made 
in Section V. Section VI examines theories to explain the scale of pun- 
ishment and the causes of Aboriginal overrepresentation. 


I. Aboriginality and Biased Decision Making 
Aboriginality has three elements as defined for official purposes by the 
Australian government.’ These are that a person is of Aboriginal de- 
scent, identifies himself or herself as an Aboriginal, and is accepted by 
the Aboriginal community with which the person is associated. Austra- 
lian Bureau of Statistics (ABS) census and statistical collections usually 
rely on the first two defining characteristics. Police tend to rely on 
physical identification, and prisons and other criminal justice agencies 
rely on self-reports. The third criterion is a difficult (and statistically 
redundant) means of defining Aboriginality, although germane in mat- 
ters such as land title and religious activities. No precise definition of 
non-Aboriginality is applied except that it includes all persons who do 
not identify themselves as Aborigines. 


> Throughout the text I use Aboriginality or Aborigine as synonymous with Aborigi- 
nal and Torres Strait Islander peoples. Names of states are abbreviated as follows: West- 
ern Australia (WA), Northern Territory (NT), New South Wales (NSW), and South 
Australia (SA). 
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A. Definitions and Population et ae 

The problem of definition is relevant to the rates that characterize 
Aboriginals’ contacts with the justice system. Rates depend on estima- 
tion of denominator populations, and arguments have been advanced 
that changing levels of identification (willingness to identify as Aborig- 
inal and the scope of the ABS census) have affected estimates of the 
size of the Aboriginal population. The demographic history of the de- 
scendant Aboriginal population is a source of controversy and dispute, 
and there is considerable difficulty in estimating age-specific and in- 
tercensus populations for Aborigines. Examining historical trends in 
Aboriginal crime or imprisonment is especially fraught. 

Significant variations arise in estimates of Aboriginal involvement in 
the justice system, particularly “overrepresentation” or disparity mea- 
sures, because of the variety of population denominators employed. 
These variations in population estimates are ‘further complicated by 
differences in whether census or other measures are employed. To 
standardize my approach I use estimates of the resident Aboriginal 
population provided by the ABS for census 1991 and the NATSI sur- 
vey for 1994 and for intercensus 1986-91 experimental estimates pro- 
vided by the demographers Benham and Howe (1994) or by extrapola- 
tion from the 1991 census. 

The Aboriginal population differs markedly from the general Aus- 
tralian population in that they are significantly younger, live in larger 
households (with more dependents), are less likely to own a home, 
have much higher levels of unemployment, and are more likely to re- 
side in rural areas. Their average income is two-thirds the national av- 
erage, and high school and higher education retention is well below 
national participation rates. Life expectancy is estimated to be between 
fifteen and seventeen years less than that of the whole population, with 
significantly increased risks of infant and perinatal mortality, hospital 
admission, diabetes, eye disease, and other morbidities. Moreover, Ab- 
original lifestyles, customs, and worldview differ in important respects 
from those of Europeans with direct consequences for the administra- 
tion of justice.’ 


’ Fuller discussion of the characteristics of Aboriginal law is not attempted here. Con- 
ceptually, it is fundamentally different from English law, especially in distinguishing be- 
tween secular and sacred areas. The roles of kinship, restitution, and private versus col- 
lective action are striking, as are aspects such as strict liability and the character of 
punishments. See the Australian Law Reform Commission (1986) for fuller discussion 
ee of civil matters like property, marriage, child custody, gaming, and fishing 
rights. 
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The Aboriginal population is significantly more rural, with only 27 
percent living in major urban centers compared to 63 percent of all 
Australians. Nearly a third (32 percent) of Aborigines reside in rural or 
remote districts compared to 15 percent of all Australians. Significant 
differences in the extent that Aborigines reside in major urban centers 
(cities over 100,000 persons) occur according to state. The NT is the 
least “urbanized” state, with 65 percent of its Aboriginal population 
living in rural areas (see Australian Bureau of Statistics 19942). 


B. Explanations of Aboriginal Crime 

Before examining the data, it is necessary to consider the explana- 
tions usually given to account for differences in Aboriginal and non- 
Aboriginal representation in crime statistics. Until relatively recently, 
the main explanations were based on heredity (“‘born” criminal), later 
deprivation (strain/stress), labeling (cultural or racial stereotypes), con- 
flict (different values), and multifactorial and synthesized theories of 
crime causation. 

The hereditary thesis with its origins in phrenology is now fully dis- 
credited (Fink 1938). It remains, one suspects, a popular notion among 
large segments of the Australian public, especially when blended with 
the other “causes.” The notion of biological causes of Aboriginal crime 
is now more likely to be explained in terms of vulgarized cultural heri- 
tage: the tendency to go “walkabout” (interrupts employment), com- 
munal sharing and an absence of personal property (leads to a disre- 
gard for property), the lack of cultural wisdom or control regarding 
European imports such as drinking (cannot handle alcohol), and “‘pay- 
back” (an example of lawlessness). 

The appeal of deprivation or strain theory explanations rests on the 
manifest poverty, alienation, all-pervading anxiety, stressed conditions, 
and “dispossession and powerlessness” of Aboriginal people. An exten- 
sion of this idea argues that the frustrations caused by deprivation, es- 
pecially those caused by dispossession, often turn inward on the self 
and behavior loses meaning and becomes self-destructive. Disposses- 
sion is particularly destructive because it breaks the symbiosis between 
land and culture, past and present; more important, it interdicts the 
association between the material and the spiritual culture. Because of 
this, deviance or criminal behavior is one of the few ways open to those 
deprived of the normal capacity to assert identity or acquire the mate- 
rial benefits of the Australian lifestyle or to escape the stigmatization 
of poverty and low self-esteem through alcohol abuse. 


414 Roderic Broadhurst 


High rates of unemployment, poor education, poor health, and high 
crime all testify to the extent of deprivation and thwarted opportunity. 
The poverty cycle is associated with race and crime; hence Aborigines 
become associated with crime and are “labeled” and then are expected 
to confirm the stereotype characterized above. In practice this means 
all Aborigines come under more intensive surveillance, especially by 
police, because of their “lawlessness” or “dangerousness,” and a self- 
fulfilling prophecy is generated (see New South Wales Anti-discrimi- 
nation Board 1982). 

Interest in conflict theory has also been revived by the stimulus of 
revisionist history that has documented the struggle or “warfare” be- 
tween the races over land use (e.g., Gill 1977; Green 1981; Reynolds 
1981; Rose 1991). This reevaluation of Aboriginal-settler relations de- 
stroyed the myth of settlement without conquest and culminated in the 
celebrated 1992 High Court case of Regina v. Mabo, which established 
common-law native land title, overturning the long-established doc- 
trine of terra nullias (Bartlett 1993; Rowse 1994). The essential theme 
of conflict theory, whether applied to minorities or social class, is that 
the legitimacy of the law is rejected by the “deviant” group on the 
grounds that it. fails to recognize or represent their values. Conflict 
theory can be applied to Aboriginal aspirations for land versus the im- 
perative to exploit the land in the national interest. 

Direct reference to the economic nature of the struggle in contem- 
porary times has been neglected in criminological accounts. Aboriginal 
overinvolvement in arrest and imprisonment appears very closely re- 
lated to, and coincides with, economic expansion—and renewed com- 
petition over land use in the hitherto remote and “unsettled” parts of 
North West Australia (Broadhurst 1987, 1988). 

Another neglected possibility, often ignored, describes crime as a 
form of resistance or proto-revolution. Cunneen (1988), however, uses 
the idea to describe “race riots” in northern NSW. Thus the “crimi- 
nal” behavior of some Aborigines, while not organized and disciplined 
in the conventional manner or sense of a “revolutionary” or millennial 
movement, spontaneously has all the requisite ingredients of political 
struggle—anger is not directed randomly but at the state and the sym- 
bols of authority for limited political purpose. 

Undoubtedly, some Aboriginal crimes have elements of rebellion 
and protest. This is most obvious in the occasional melee or “riot” in 
country towns (or the inner city) mostly directed at police and publi- 
cans. This resistance has been acknowledged by police in some com- 
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munities as amounting to “aggressive resistance towards police” (Po- 
lice Inspector Rippon, quoted in Hazelhurst 1987, p2243)s Thisis the 
explanation that most frightens the propertied classes of provincial 
centers and perhaps accounts for intense agitation for more “law and 
order.” 

It has been argued that self-help strategies (i.e., Aboriginal courts and 
community policing) and depolicing of Aboriginal communities may have 
prospects of reintroducing stronger civil (and by definition more appro- 
priate and legitimate) mechanisms of social control that will ultimately 
reduce overuse of imprisonment. At the same time withdrawal of policing 
would allow a rapprochement in the practice of law enforcement for “the 
relationship between law and self-help is inverse, it follows that the larger 
and more intrusive a police force is, the weaker self-help will be, a pattern 
that in the long term exacerbates the problem of crime” (Black 1980, 
p. 195). Extensive policing of Aboriginal communities has contributed to 
the demise of effective self-regulation or internalized controls and inevi- 
tably intensifies state intervention. 

Under the rubric of “‘self-determination,” there is now considerable 
agreement among many experts (e.g., Australian Law Reform Com- 
mission 1986; Hazelhurst 1987; RCIADIC 19914, 19910) that greater 
involvement of Aboriginal people in their “own” policing and criminal 
justice processing should be encouraged. 


C. Racial Bias 

Despite the interest generated by the RCIADIC in Aboriginal jus- 
tice issues, there have been few specific efforts empirically to test for 
evidence of racial bias in the administration of justice. The RCIADIC 
systematically measured disparity but was not able to carry out rigor- 
ous quantitative studies of racial bias among police, courts, or correc- 
tional authorities. Generally, it was assumed that the huge differential 
risks between Aborigines and non-Aborigines in imprisonment were, 
if not the direct result of racial prejudice, at least the indirect result of 
the “underlying issues” of poverty, unemployment, disenfranchise- 
ment, and dispossession. 

One of the few specific attempts to test racial “bias” by police was 
undertaken by Gale and Wundersitz (1987) and also by Gale, Bailey- 
Harris, and Wundersitz (1990) who studied differences in the arrest 
rates of Aboriginal and non-Aboriginal juveniles in Adelaide for the 
year 1983-84. They found in their matched study (drawing on some 
7,156 cases of whom 289 were Aborigines) that there was “no statisti- 
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cal evidence to indicate that, at the point of arrest, police overtly dis- 
criminate against Aborigines on racial grounds” (Gale and Wundersitz 
1987, p. 92). Instead, they found unemployment was “independently 
associated with the likelihood of arrest” (Aborigines were more likely 
to be unemployed), and the pattern of arrest (as opposed to being cau- 
tioned or summoned) did differ significantly for Aboriginal youths. 
Limitations in the official data available did not enable them to explore 
the issues with adequate rigor, and they concluded: “Whatever the 
root causes, Aboriginal youths continue to be disadvantaged by the dis- 
cretionary process operating at the point of entry into the juvenile jus- 
tice system” (Gale and Wundersitz 1987, p. 93). In a later account 
Gale, Bailey-Harris, and Wundersitz (1990) found from direct obser- 
vation and other sources that police/Aboriginal contacts were highly 
affrontive, hostile, and presumptive on both sides. The consequences 
are to heighten the likelihood of arrest even in those situations where 
no manifest offense or public disturbance has occurred. 

A subsequent detailed reanalysis of the Gale and Wundersitz study 
by Duguid (unpublished, 1992), confirmed strong differences in the 
probabilities of arrest for the races; that is, higher risks of rearrest for 
Aborigines. Duguid’s study was able to draw on extended data from 
the period 1980-84 and to control for all variables available from chil- 
dren’s court and panel appearances (age, sex, race, offense, arrest or 
summons, neighborhood, employment, family structure, address, pre- 
vious appearances, and number of charges), as well as to address the 
problem of sparse data. 

Like Gale and Wundersitz (1987) and Gale, Bailey-Harris, and 
Wundersitz (1990), Duguid was unable to demonstrate that this higher 
risk was the result of unfairness (harshness in the case of police). This 
was because key factors in legitimate application of police discretion to 
arrest—such as ensuring the appearance of the offender, preventing 
the continuation of further offenses, and the hindrance of justice (e.g., 
destruction of evidence)—are not measured by the more general vari- 
ables used in the inferential statistical analysis. Duguid maintained, 
nevertheless, that while “Gale, Bailey-Harris, and Wundersitz (1990) 
found no statistical evidence that Aborigines were more likely to be 
arrested rather than reported, after taking into account the nine vari- 
ables identified by them and also used . . . I have found overwhelming 
evidence for this. On this point we have reached opposite conclusions” 


(Duguid 1992, p. 4).4 


*“Reported” in this context means summonsed or cautioned instead of being arrested 
and taken into custody. 
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Duguid’s less well known but equally important follow-up of the 
study by Gale, Bailey-Harris, and Wundersitz (1990) provides clear 
statistical support for the proposition that “race” or Aboriginality in- 
creases the risk of arrest for Adelaide juveniles. However, “Aborigi- 
nality” may be a factor or variable that catches a number of stigmatiz- 
ing characteristics (such as truancy, unemployment, substance abuse) 
and in this sense operates as a shorthand “predictive” model for police 
as to who is a high-risk juvenile. 

Supportive quantitative studies on police interaction with Aborigi- 
nes, which would enable precise tests of bias, are notably absent (see, 
however, the qualitative studies of New South Wales Anti-discrimina- 
tion Board 1982; Foley 1984; Roberts, Chadbourne, and Murray 1986; 
RCIADIC 19914). The available work shows an interaction between 
unemployment and increased chances of involvement with the law and 
consequently suggests that poverty mediates the response to Aborigi- 
nes. However, given Duguid’s important reanalysis, calculating exactly 
the probabilities and accounting for the problems of sparse data and 
the assumptions of logistic regression combined with the qualitative 
field data, we know that ‘“‘Aboriginality” is a powerful discriminator. 
Thus without contrary data on how discretion is practiced, action is 
needed to make the system fairer for Aborigines. 


II. Crime Victimization 

Although three National Crime and Safety (NCS) surveys (and several 
state surveys) have been conducted in Australia in 1975, 1983, and 
1993 by the Australian Bureau of Statistics, there has been no compre- 
hensive attempt to estimate the proportion of victims who are Aborigi- 
nes (Australian Bureau of Statistics 1979, 1983, 1992b, 1994). The rel- 
atively small proportion of Aborigines in the Australian population has 
prevented separate estimates for them. Consequently, the only data 
available on the “race” of victims is derived from WA police records 
of citizen reports of crime (and only in relation to offenses against the 
person), available on a regular basis since 1991 (Broadhurst, Ferrante, 
and Susilo 1992). 


A. Victim Surveys 

This dearth of data has been partly rectified by the 1994 NATSI 
survey (Australian Bureau of Statistics 1995). This is the first compre- 
hensive survey of Aboriginal society (outside the population census) 
conducted in Australia that yielded information on a range of subjects, 
including language and culture, family, land use, education and train- 
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ing, employment and income, health, diet, alcohol use and health ser- 
vices, and law and justice. 

Of the questions related to crime and justice, importantly, one repli- 
cating the 1993 NCS question on assault was asked. “In the last year 
has anyone attacked or verbally threatened you?” appeared regularly 
in previous crime victim surveys conducted by the ABS both nationally 
and in WA in 1991, SA in 1991, and NSW from 1990 to 1994.° 

The survey found that 12.9 percent of the Aboriginal population 
said they were the victim of an attack or verbal threat. The 1993 NCS 
estimated 2.5 percent of all Australians were the victims of such as- 
saults, and thus the NATSI survey found assault approximately five 
times more prevalent among Aborigines than all Australians. For WA 
the NATSI survey found a slightly higher estimate of assault at 13.5 
percent due to a higher rate of verbal threats reported by males. The 
1993 NCS estimated 2.2 percent of Western Australians were the vic- 
tims of assault, and thus Aborigines are about six times more at risk of 
assault than all Western Australians. This is similar to the differential 
risk calculated from official police records of offenses against the per- 
son discussed below. 

Nearly three-fifths of WA Aboriginal assault victims (7.9 percent) 
reported being physically attacked. Males (9.4 percent) were more 
likely to be physically assaulted than females (6.3 percent), and young 
adults (18.7 percent of those aged 20—24) were more at risk than older 
age groups (6.2 percent of those aged 44 and over). Assaults were more 
likely to be reported to the police if they involved a physical attack 
rather than a verbal threat, and males were less likely than females to 
report an assault. For example, 45.6 percent of females reported a 
physical assault to police compared to only 24.6 percent of males. 
Moreover, males were more likely not to report because the assault was 
not considered serious enough (17.9 percent of males compared to 5.7 
percent of females) or they did not wish to involve police (23.5 percent 
of males compared to 4.4 percent of females). Similar differences in 
the willingness of victims to report to the police were observed by age, 


* Other questions dealt with family violence, police performance, and legal aid and 
are reported when relevant below. The survey contacted 17,500 respondents or approxi- 
mately 6.6 percent of the Aboriginal and Torres Strait Islander population. 

°The NATSI and 1993 NCS are not directly comparable. The NATSI survey was 
conducted face-to-face, while the NCS was a drop-off/mail-back strategy. The NATSI 
included all persons over the age of thirteen years, while the NCS applied only to those 


fifteen years and over. The NATSI survey is likely to encourage more reporting than 
the NCS. 
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with older offenders more likely to report to police and less likely to 
say that the assault was not serious. 

Interestingly, WA Aborigines appear less willing to report a physical 
assault to police than do Aborigines elsewhere. The NATSI survey es- 
timated that overall, 43.6 percent of Aborigines reported a physical as- 
sault (30.6 percent reported verbal threats) to police but only 33.4 per- 
cent of WA Aborigines did so (29.8 percent reported verbal threats). 
The lower rate of reporting applied across sex and age groups. It ap- 
pears that the least willing to report (in any jurisdiction) were the 
youngest age group.’ However, the proportion of Aboriginal assault 
victims willing to report to police does not appear to differ from the 
reporting rate of non-Aborigines. The 1993 NCS found that 32.1 per- 
cent of respondents Australia-wide and 35.3 percent of those in WA 
reported their assault (physical or verbal) to police (Australian Bureau 
of Statistics 19940). 

It is often speculated that ethnicity or minority group status will af- 
fect the willingness of victims to report crimes to police. But compar- 
ing the NCS and NATSI survey estimates of the willingness of victims 
to report shows (at least for assault) that, in this respect, generally dif- 
ferences between Aborigines and non-Aborigines are small. For spe- 
cific groups, disaggregated by sex, age, and race, some variations in re- 
porting rates and in the severity or injuries may occur. 


B. Crime Victims—Crimes Reported to Western Australia Police in 1993 

In 1993 the WA police recorded 13,620 offenses (5.6 percent of all 
reported offenses) against the person (homicide, assault, sex offenses, 
robbery, kidnapping, and other “violent” offenses), involving 11,283 
separate victim reports, of which 56 percent were reported as being 
cleared by police by charge or other means including unfounding of 
the alleged offense. Victim reports, which may loosely be referred to as 
“distinct” victims, are used as the basis for describing the relationship 
between victim and offender, where known (including sex and race). 
Each “victim report” may include more than one victim and more than 
one alleged offender, but for present purposes only the first victims’ 
and the first offenders’ details were recorded. 

After adjustment for missing records (12.5 and 2.7 percent, respec- 


7 Reporting rates are based on the last incident and in the case of WA are complicated 
by a high “not stated” response. Nationally, the nonresponse rate for this question 
(physical assault) was 3.9 percent, but in WA it was 10.3 percent with young males ac- 
counting for most of the nonresponse. 
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TABLES 


Rates per 100,000 Relevant Population of 
Victimization for Offenses against the 
Person, 1993 


Group Against Person Homicide 
Aborigines 3,699.0 33.28 
Non-Aborigines 570.5 2.02 


All 677.1 2.86 


Source.—Harding et al. (1995). 


tively, lacked sex and race data), Aborigines were victims in 15.2 per- 
cent of offenses reported to police. Aborigines make up about 2.63 per- 
cent of the WA population, and thus are 5.78 times more likely to be 
a victim of violence than would be expected. As table 1 shows, differen- 
tial risks of victimization for the races can be calculated for all offenses 
against the person.* For non-Aborigines the rate of reported violent 
crime is estimated to be 570.5 per 100,000 and for Aborigines 3,699.0 
per 100,000, and therefore Aborigines are 6.5 times more likely to be 
a victim of a violent crime than non-Aborigines. 

In relation to homicide (excluding driving-caused deaths) forty-eight 
homicides were reported in 1993 to police at a rate of 2.9 per 100,000 
population. Of these forty-eight cases, fifteen were Aborigines, yield- 
ing a rate of 33.3 per 100,000, and 33 were non-Aborigines at a rate 
of 2.0 per 100,000—a differential risk of homicide of 16.5: 1. Thus Ab- 
origines were over sixteen times more likely to be a victim of homicide 
than were non-Aborigines. 

Sex- and age-specific rates of “violent” victimization reveal that Ab- 
original females were substantially more at risk than any other group. 
Female Aborigines’ risk of victimization peaked at 10,255 per 100,000 
or about one in ten for those aged 20-24 years. Male Aborigines risk 
peaked at 3,688 per 100,000 for those aged 25-29. Non-Aborigines 
risk of victimization peaked in the 15-19 years group for either sex 
with rates of 1,386 per 100,000 for teenage males and 1,101 per 
100,000 for teenage females. The data show that risks of victimization 
decline with age for all groups, but intriguingly the differential risks 
(the ratio of Aborigine/non-Aborigine) tend to increase with age so 


* Of the 11,283 offense reports, 310 did not contain data on race, and allocating these 
to either race on a pro rata basis permits rates of violent crime to be estimated. 
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that middle-aged Aborigines are ten times more at risk than are mid- 
dle-aged non-Aborigines. The age-specific rates of victimization for 
those aged 10-14 years were 1,506 per 100,000 for Aborigines and 687 
per 100,000 for non-Aborigines, a differential risk of 2.2. But by age 
35—39, the rate for Aborigines was 5,257 per 100,000 and that for non- 
Aborigines was 422 per 100,000, a differential risk of 12.4 (Harding et 
alink995). 

Aboriginal victims were significantly more likely to sustain serious 
injury—a factor that may account for their relatively high level of re- 
porting to police. While 37.1 percent of non-Aborigines reported no 
physical injuries as a result of their victimization, only 14.3 percent of 
Aboriginal victims reported no injury (Harding et al. 1995). 

1. Victim-Offender Relationships. "Vhe availability of detailed infor- 
mation from the Offence Information System (OIS) makes it possible 
to determine the proportion of offenses against the person that occur 
in interpersonal or domestic relationships. Such offenses, sometimes 
called incidents of “domestic violence,” can be approximately deter- 
mined by reference to information on the relationships of victims to 
offenders, if this is known. This information also allows the incidence 
of so-called stranger violence to be estimated. 

Patterns of relationships differ markedly by the nature of the offense 
and the sex and race of the victim. Table 2 reports victim-offender re- 
lationships by race for five broad categories of victim-offender rela- 
tionship and several serious offenses against the person. Robbery is not 
included since there is usually no relationship between the victim and 
the offender recorded by police. Women are more likely to be victim- 
ized by someone known or related to them, whereas men are more 
prone to “stranger” violence. For males, “sex assault” and “homicide” 
are the only offenses where the victim knew the offender more often 
than not. Table 2 shows that Aborigines (like females) were also more 
likely to be victimized by someone known or related to them than non- 
Aborigines. Aboriginal victims are more likely to be offended against 
in domestic or “family” situations or by someone they know. 

For assault offenses the proportion of family members or spouses 
who offended against the victim provides some guide to the extent of 
reported offenses of “wife-bashing” and other “domestic violence.” 
The available data, of course, cannot be a guide to unreported offenses, 
but permit an estimate of the prevalence of “domestic violence” from 
known (recorded) offenses against the person. 

Based on the 750 offenses against the person in which the offender 
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TABLE 2 * 


Victim-Offender Relationship (by Race of Victim)—Selected 
Offenses against the Person, Western Australia, 1992-93 
(in Percent) 


Offense N None Spouse Family “Friend” “Other” 
Homicide:* 
Aboriginal victim 31 29.0, 22.6 22.6 16.1 9.7 
Other victim 73 41.1 eS 23 9.6 19.2 
Serious assault: 
Aboriginal victim 1S 26.3 30.3 16.9 10.2 16.3 
Other victim 3,285 61.7 Ses) 4.4 8.2 20.4 
Common assault: 
Aboriginal victim 1,587 33.8 DpH 16.8 7.8 18.9 
Other victim 9,279 63.9 4.6 3.6 6.2 21.8 
Sex assault: : 
Aboriginal victim 282 34.0 Syl 32.8 19.0 72a 
Other victim 1,685 36.4 8 25.3 ies 20.2 


Source.—Ferrante, Loh, and Broadhurst (1994). 

* Includes attempted murder but excludes driving as cause of death. 
+ Includes grievous and aggravated bodily harm. 

tIncludes sex offenses against children. 


was the spouse of the victim, Harding et al. (1995) calculated crude 
estimates of the prevalence of reported domestic violence in the WA 
adult population for adult Aboriginal females of 3,075 per 100,000 
compared with a rate of 58.9 per 100,000 for adult non-Aboriginal fe- 
males.’ Adult Aboriginal females were fifty times more at risk of spou- 
sal violence than adult non-Aboriginal females. 

2. Cross-Race Violence. Data collected by the OIS on the race of the 
victim and the race of the alleged offender (where known) enable us 
to examine to what extent these offenses of violence are inter- or in- 
traracial. The classification of race is collapsed into Aboriginal and 
non-Aboriginal. Consequently, the extent to which victims and offend- 
ers interact from Asian and non-English-speaking backgrounds is not 
detailed. The description is also limited to offenses against the person 
where the relevant data are most complete for 1993.'° 

Data are reported when both victim and offender information are 


”'The category “domestic” includes wife or husband, de facto and estranged spouse. 

Of the 176,921 offense reports recorded by police in 1993, descriptive information 
on 33,042 alleged offenders was obtained. Of these, 19.9 percent were females and 30.8 
percent were Aborigines. For a large number of cases the victim’s sex (48.1 percent) or 
race (51.0 percent) was not recorded because the offenses were not against persons. 
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TABLE 3 


Relationship between Race of Victim and Race of Offender, 1993 
(in Percent) 


Assault Sex Offenses Robbery Homicide 
Intraracial 77.4 One 75.0 88.7 
Interracial 22.6 5.8 25.0 Ned 
N tO 703 324 53 


Source.—Ferrante, Loh, and Broadhurst (1994). 
Note.—Missing race cases are excluded. 


available on the offense report; in about half of the reported cases data 
on the race of the victim or offender are missing. Table 3 summarizes 
the extent to which robbery, assault, sex offenses, and homicide of- 
fenses are cross-racial. For these offenses, victim and alleged offender 
information is absent in 48.2 percent of assault, 56.8 percent of sex, 
and 75.6 percent of robbery offenses. Considering only those cases 
where both victim and offender race were present, interracial offenses 
against the person occur in about one in seventeen sex offenses, about 
one in five assaults, one in four robberies, and about one in nine homi- 
cide offenses. Except for the rarer offenses of homicide and kidnap, 
these ratios appear stable, with little year-to-year variation. For exam- 
ple, in 1992 a larger proportion of homicides (36.2 percent) were inter- 
racial. 

Information is based on the victim’s report of the offense and thus 
is subject to error by misidentification of the alleged offender’s race. 
Moreover, the nature of official records limits ability to generalize 
about interracial offenses because of the underreporting of offenses 
(similar difficulties occur with the victim-offender relationship data). 
Caution needs to be exercised, therefore, in interpreting the data be- 
cause differential rates of reporting to the police by Aborigines and 
non-Aborigines cannot be ruled out even though NCS and NATSI 
survey data indicate few differences. Ethnic minorities may be more 
likely to underreport offenses when the alleged offender is from the 
majority ethnic group, and ethnic majority victims may be more likely 
to report offenses when the alleged offender(s) is from a minority 
group. Such differential rates of reporting offenses are likely to accen- 
tuate interracial offenses against the person. 

Interracial violence reported to police is mostly characterized by a 
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non-Aboriginal victim assaulted by an Aboriginal offender. Of the 945 
victims (22.6 percent of all assaults) of cross-race assault, 93.3 percent 
were non-Aborigines and 6.7 percent Aborigines. For the other of- 
fenses summarized in table 3, a similar pattern is apparent. For exam- 
ple, of the forty-one victims of cross-race or interracial sex offenses, 
75.6 percent were non-Aborigines, and 24.4 percent Aborigines; of the 
eighty-one victims of interracial robbery offenses (or 25.0 percent of 
robbery offenses), only one (1.2 percent) was an Aboriginal victim of 
non-Aboriginal offenders; and of the six interracial homicides, five 
(83.3 percent) were non-Aboriginal victims, and one (16.7 percent) was 
an Aboriginal victim. 

The predominant pattern of interracial offending is Aboriginal of- 
fenders against non-Aboriginal victims, while almost all Aborigines 
were victimized by Aboriginal offenders. It is important to stress that 
these data do not indicate the degree to which race itself was a motive 
in offending. The extent to which such offending represents racial con- 
flict requires detailed research not attempted here. Given the conflic- 
tual nature of most Aboriginal police relations it would also be unwise 
to conclude that these statistics reflect an accurate picture of the nature 
of interracial offending. 


IHW. Police and Aborigines—Arrests 

Information about police apprehensions or arrests is a crucial measure 
of law enforcement activity. For offenders it is the gateway to further 
involvement in the criminal justice system. Arrest data are the basic 
official measure of offending behavior and in Australia are available by 
race only from WA police. This section describes Aboriginal and non- 
Aboriginal apprehensions or offenses charged by police during 1990- 
94 and probabilities of rearrest and briefly summarizes the NATSI sur- 
vey estimates of the prevalence of arrest. Large differences in the risk 
of arrest between Aborigines and non-Aborigines are observed, and 
contrary to expectations that the recommendations of the RCIADIC 
would decrease the relative risks between the races, there have been 
increases. Based on 1994 WA police records, Aborigines were 9.2 
times more likely to be arrested than non-Aborigines. 

A distinction between arrests (or all offenses charged, but not multi- 
ple counts of those offenses) and individual persons arrested is made. 
This distinction provides a more detailed description of the data. Ref- 
erence is also made to “counts.” These are all alleged offenses, inclu- 
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TABLE 4 
Trends in Recorded Arrests, 1990-94 


1990 1991 1992 1993 1994 

Persons arrested: 39,178 40,539 37,463 34,602 Sh eeyzs) 
Aborigine 6,490 Ue PAe 6,970 6,919 7,262 
Non-Aborigine 30,995 32,479 30,059 DUDRYS DUST 
Unknown race 1,693 848 434 410 495 


All apprehensions (arrests) 86,079 91,680 83,517 78,859 77,987 
All offenses charged 
(counts) 109,779 115,495 107,360 101,528 99,549 


Source.—Ferrante, Loh, and Broadhurst (1994); and personal communication with 
N. Loh, August 1995, for 1994 arrest data. 


sive of multiple incidents of the same type of offense, for which charges 
have been laid. 

Individuals arrested during the counting period are counted once, 
even though they may have been arrested on more than one occasion 
or for more than one offense or charge. By counting distinct persons 
we can tell how many people were involved in alleged offending 
(“prevalence,” rather than how many alleged offenses had been 
brought to charge, “‘incidence”). To describe distinct persons, I count 
only the charge that was the most serious, if there was more than one 
during the period." 


A. Arrest Data by Aboriginality 

The 1993 police data record 34,602 distinct persons, charged with 
78,859 separate alleged offenses (an average of 3.4 for Aborigines, 2.0 
for non-Aborigines, and overall 2.3 charges per person) involving a to- 
tal of 101,528 counts. Compared to previous years, as table 4 shows, 
these figures represent significant decreases in apprehensions. ‘The 
number of distinct persons arrested compared to 1992 fell by 7.6 per- 
cent, the number of apprehensions by 5.6 percent, and the number of 
total charges by 5.4 percent. The total decreases from 1991 to 1994 
were larger. Most of the decline can be attributed to reductions in non- 
Aboriginal, particularly juvenile, arrests. A significant 42.5 percent re- 


!! Although apprehensions involving minor traffic offenses (e.g., speeding and parking 
offenses) are not included, the data include other traffic-related offenses not usually re- 
garded as crimes. The data do not include juvenile first offenders who appear before the 
children’s (suspended proceedings) panel or who are cautioned. Thus it excludes appre- 
hensions of young offenders who are diverted to alternative procedures. 
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TABLE, 5. > 
Prevalence of Arrest by Race for Western Australia, 1994 


Population 
Number Arrested Rate per Risk 
Population of Arrests (Percent) 100,000 Ratio 
Aboriginal population 47,251 7,364 15.58 15,584 DD 
Non-Aboriginal population 1,654,649 27,964 1.69 1,690 ae 
Western Australia population 1,701,900 35,328 2.07 2,075 


Source.—Personal communication with N. Loh, August 1995, for 1994 data. Population esti- 
mates: Western Australia estimated resident population at June quarter, 1994 (preliminary estimates) 
are from Australian Bureau of Statistics (19954); Aboriginal population June 1994 is from table C of 
Australian Bureau of Statistics (19952). 

Norte.—Cases of unknown race are allocated on a pro rata basis. 


duction in juvenile arrests from 6,321 or 16.2 percent of all arrests in 
1990 to 3,633 or 10.5 percent of all arrests in 1993 is mostly attributed 
to the introduction of cautioning from August 1991 onward, and the 
extension of eligibility to appear before a children’s (suspended pro- 
ceedings) panel to juveniles aged seventeen. 

In 1.2 percent of cases in 1993, race was not recorded. After adjust- 
ment for these unknown cases, one in five distinct persons arrested 
(20.2 percent) was an Aborigine. However, while 17.9 percent of adults 
arrested were Aborigines, 30.9 percent of juveniles arrested were Abo- 
rigines. The proportion of Aborigines among total arrests has in- 
creased since 1990 from 17.1 percent to 20.6 percent in 1994 despite 
a general decline in arrests and charges. 

Differences in the risks of arrests between Aborigines and non-Abo- 
rigines are striking. Although as noted, Aborigines make up an esti- 
mated 2.63 percent of the WA population, they comprise one-fifth of 
all individuals arrested. Estimates of the annual prevalence of arrests 
for 1994 are shown in table 5. Nearly 16 percent of the Aboriginal 
population was arrested at least once compared to just under 2 percent 
of the non-Aboriginal population. 

Aboriginal estimates of the prevalence of arrest were obtained from 
the NATSI survey, which asked respondents (over the age of thirteen) 
if they had been arrested (and how often) in the last five years. Over a 
quarter (25.4 percent) of WA Aborigines reported being arrested com- 
pared to 20.4 percent of Aborigines nationally. About two-thirds of 
those arrested (15.8 percent) of WA Aborigines reported being ar- 
rested more than once in the past five years. By recalculating the esti- 
mates of prevalence in table 5 based on the denominator population 
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aged over thirteen years, a comparison with the NATSI estimates can 
be made. On this basis the annual prevalence rate of recorded arrest is 
approximately 22 percent and close to the 25.4 percent (over five years) 
estimated by the NATSI self-report survey. 

Variations in the prevalence of arrest by jurisdiction were observed; 
for example, in Tasmania only 12.6 percent of the Aborigines reported 
an arrest, whereas 28.5 percent of Aborigines in SA did so. Factors 
such as age, sex, and employment status also varied the risks of arrest, 
especially for those who reported being arrested more than once (Aus- 
tralian Bureau of Statistics 19954, NATSI table 53). 

Arrest rates declined significantly from 1990 to 1994 for both races 
and overall. However, decreases were much larger for non-Aborigines 
than for Aborigines, and relative differences in the risks of arrest for 
the races have increased. In 1990, Aborigines were 7.7 times (risk ratio) 
more likely than non-Aborigines to be arrested, but by 1994 Aborigi- 
nes were 9.2 times more likely to be arrested. From a policy point of 
view it appears that diversionary schemes (such as cautioning) have had 
a more substantial impact on non-Aboriginal rates of arrest than on 
Aboriginal rates (see Broadhurst and Ferrante 1993). Age-specific rates 
for the races highlight the substantially higher risks of arrest for Ab- 
original youth, especially those ten to fourteen years of age. The age- 
specific rate for this group was estimated to be about 263 per 100,000 
for non-Aborigines but 7,240 per 100,000 for Aborigines. 

The mean age of those arrested was 27.4 years, although females 
tended to be slightly older (28.1 years) and Aborigines somewhat 
younger (25.8 years). Age-standardized rates for arrest peak at 6,985.1 
per 100,000 among those nineteen to twenty-four years of age, irre- 
spective of race. For non-Aborigines, rates of arrest for this age group 
were 5,870 per 100,000 but for Aborigines they were an incredible 
42,182 per 100,000. 

Differential risks of arrest are greatest for the ten-to-fourteen age 
group (27.5:1) and lowest for the fifteen-to-eighteen (6.9: 1) and nine- 
teen-to-twenty-four (7.2: 1) age groups The high rate of arrest for the 
younger Aboriginal age groups is also reflected in very high rates of 
juvenile detention (see below). Although significant declines in rates of 
arrest have occurred for juvenile Aborigines since the introduction of 
cautioning, these have been offset by only modest declines (even in- 
creases) for older age groups. 

Police arrest records strongly suggest extremely high levels of con- 
tact and conflict with Aboriginal youth, which is borne out by the 
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TABLE 


All Charges involving Aborigines, Females, and Juveniles, by Offense 
Group, 1993 (in Percent) 


Offense Group Aboriginal Juvenile Female 
Against the person 40.3 15.8 122 
Break and enter/theft 29.8 32.9 De. 
Property damage BOY LO 1341 
Good order 45.3 16.4 EH 
Drugs 5.4 9.6 16.0 
Driving Ziel 9.5 10.9 
Other offenses 38.3 14.5 19.1 
Unknown 24.1 20.3 15:3 
Total 28.6 [W/59/ 15.8 


Source.—Ferrante, Loh, and Broadhurst (1994). 
Norte.—Missing race, sex, and age cases are excluded. 


NATSI survey questions relating to police harassment and assault. Of 
the WA Aborigine sample, 10.2 percent stated they were “hassled by 
police,” and 3 percent claimed they were physically assaulted by police 
in the last year. Young men made up the bulk of complainants: 31.1 
percent of males aged fifteen to nineteen years said they were “‘has- 
sled” and 8 percent claimed they had been physically assaulted, and for 
males aged twenty to twenty-four years 23.1 percent claimed they were 


“hassled” and 8.8 percent assaulted (Australian Bureau of Statistics 
1995a, NATSI table 57). 


B. Race and Offense Type 

Aborigines were least likely to be charged with fraud offenses (only 
7.7 percent of charges) but more likely to be charged with vehicle theft 
(50.8 percent of charges) and break and enter offenses (40.7 percent). 
One-fifth (20.8 percent) of receiving charges and 24.8 percent of other 
thefts involved Aborigines. 

Table 6 summarizes data for the proportions of Aborigines, juve- 
niles, and females arrested for various offenses. For example, 40.3 per- 
cent of offenses against the person were laid against Aborigines, while 
59.7 percent were against others; 15.8 percent of such charges were 
against juveniles, while 84.2 percent were against adults; and 88.2 per- 
cent of these offenses were allegedly committed by males, while 12.2 
percent were by females. 
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Aborigines are more likely to be charged with offenses against the 
person, property damage, and good order offenses and less likely to be 
charged with driving/motor vehicle and, in particular, drug offenses 
than their overall representation in the data. Juveniles are more likely 
to be charged with break-and-enter/theft and property damage than 
other offenses. Female offenders are more likely to be charged with 
break-and-enter/theft offenses. 


C. Police Custody in Western Australia and the National Survey 
of Police Custody 

Of the 34,602 persons arrested or apprehended in 1993, fourteen 
per cent were held in custody, three-fifths were bailed (52.8 percent), 
and one-fifth (21.8 percent) were issued with a summons. Custody in- 
formation was not recorded for eleven percent of arrests. Aborigines 
are more likely to be held in custody (20.3 percent; 13.0 percent of 
non-Aborigines) and significantly less likely to be summonsed (10.6 
percent; 24.9 percent of non-Aborigines). Slightly more Aborigines 
(56.4 percent) than non-Aborigines (52.5 percent) were admitted to 
bail. These data underestimate incidents of police custody because they 
exclude multiple incidents of custody and detention for drunkenness. 

The second National Police Custody (NPC) survey of August 1992 
shows WA had the highest rate of Aboriginal detention followed by 
SA and the NT, whereas Tasmania and Victoria had the lowest. Over- 
representation ratios varied from a low of 3:1 for Tasmania to a high 
of 52:1 for WA (see table 7). The NT had the highest non-Aboriginal 
police custody rates, and Victoria the lowest. 


D. Rearrest Probabilities 

Estimates of the risk of rearrest for persons arrested are based on 
apprehension records of the Western Australian Police Service col- 
lected over the period April 1, 1984, to June 30, 1993 (Broadhurst and 
Loh 1995). About 757,000 charges were found, involving 518,915 ar- 
rests and 208,059 individuals.'? As the aim was to estimate probabilities 
of rearrest, it was important to establish the order and timing of arrest. 


2 An arrest was defined as a charge laid on a given date. If more than one charge was 
laid on the same day, it was counted as only one arrest. The rule assumed that an individ- 
ual would not be arrested more than once a day. Finding an arrest record prior to the 
initial collection start date (April 1, 1984) depended on determining the sequential fin- 
gerprint-based identification numbers that were issued prior to that date by the Bureau 
of Crime Intelligence. 
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TABLET 
National Police Custody Rates per 100,000, by State, 1992 


Non- Over- 
Total Aboriginal Aboriginal —_ representation 

State Rate Rate Rate Ratio 
Northern Territory 1,001 3,628 253 14:3 
Western Australia 310 7,001 {1535} 51:9 
South Australia 226 3,720 178 20:9 
Queensland 205 2,094 157 1Se8 
New South Wales 98 1,246 79 15:8 
Victoria 80 Tie 76 10:2 
‘Tasmania 86 242 82 3:0 
Australian Capital Territory 105 452 103 4:4 
Australia 152 2,801 107 26:2 


Source.—McDonald (1993). 


Thus the sample was refined to exclude all individuals who had an ar- 
rest record prior to the start date. Some 62,000 cases were for that rea- 
son excluded, leaving 146,038 individuals in the database; twenty-one 
cases were arrested on the censor date. Those individuals had acquired 
313,308 arrests by the cutoff date. Cases arrested in 1984 were fol- 
lowed a maximum of 9.25 years, those in 1985 for 8.25 years, and so 
on until the cutoff date. Subjects, on average, were followed up for 4.9 
years. 

Because the probability of arrest is dependent on the follow-up time, 
the data are said to be censored, since insufficient time had elapsed in 
some cases between arrest and the chances of rearrest. At the extreme, 
an individual arrested on June 30, 1993, would have had no opportu- 
nity to be rearrested, and ordinarily including such cases would seri- 
ously bias estimates of rearrest. A statistical method, known as failure 
or survival rate analysis, is used to account for such bias and permits 
accurate estimates of the ultimate probability of arrest (see Broadhurst 
and Loh 1995). 

An important caveat is that the data are not adjusted for time spent 
in custody. Linked data containing prison records will enable the fol- 
low-up time to be corrected to count only the time that an offender is 
at liberty. Consequently, estimates are conservative since, for the more 
serious offenders, “time out” caused by imprisonment is not taken into 
account. In addition, arrests that occur outside the jurisdiction are not 
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included and for some cases a full history of police charges is therefore 
not available. Although WA is a relatively isolated and closed jurisdic- 
tion, compared to others, considerable interstate travel occurs. At pres- 
ent, no adequate national database exists for tracking offenders across 
jurisdictions. These missing arrest data tend to produce underestimates 
of the probability of rearrest. 

Data were available only for a few items for each arrest event: race, 
sex, age, bail status, place of birth, occupation (including a partial rec- 
ord of those “unemployed”’), offense, and offense count. Thus while 
the data refer to a large population of arrested persons, they do not 
contain many factors (e.g., education, employment, mental health, 
marital status, and drug or alcohol use) often found to be associated 
with differential risks of rearrest. 

Overall, male non-Aborigines made up 66.8 percent of the “first 
time” arrest population, male Aborigines 3.8 percent, female non-Abo- 
rigines 21.5 percent, female Aborigines 2.3 percent, and unknown race 
or gender 5.6 percent. Females accounted for 24.4 percent of non-Ab- 
original arrestees, 37.6 percent of Aboriginal arrestees, and 21.6 per- 
cent of those of unknown race. Thus, after adjusting for missing or 
unknown race, 6.4 percent of the population arrested for the first time 
since 1984 were Aborigines. Excluding those with arrests prior to 1984 
underestimates the proportion of Aborigines in the arrest population 
at any time. One in five (20.2 percent) of the individuals apprehended 
annually are Aborigines, and approximately 2.63 percent of the WA 
population is of Aboriginal descent. Aborigines are therefore overre- 
presented in the first arrest population by a factor of about 2.4 and by 
a factor of about 7.7 in the general arrest population.'* The very high 
recycling suggested by these differences is confirmed for Aboriginal ar- 
restees. 

Table 8 shows the probabilities of rearrest were 0.52 for male non- 
Aborigines, 0.36 for female non-Aborigines, 0.88 for male Aborigines, 
and 0.85 for female Aborigines. The difference between female and 
male Aboriginal rearrests was not significant, but differences between 
the races and non-Aborigines were statistically significant." 


'’ For a comprehensive discussion of the center’s offender-tracking data collection 
and data-linking process, see Ferrante (1993). 

't The 1994 Aboriginal population estimate in WA was 47,251 and we found at least 
18.7 percent of this population arrested for the first time between 1984-93. G. 

'5 As judged by the 95 percent confidence intervals reported for the Aboriginal sex 


groups. 
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TABLE 8 * 
Probabilities of Rearrest by Sex and Race, 1984-93 


Non-Aborigine Aborigine Unknown 


Males: 
Probability of rearrest 518 883 
Confidence interval lly 85, .90 
Median time to rearrest (years) N72 10.7 or 
Number of individuals 97,572 5,518 6,076 
Number of individuals rearrested 38,013 4,042 340 
Females: 
Probability of rearrest 361 849 
Confidence interval 34, .38 79, .89 
Median time to rearrest (years) 26.9 18.7 stats 
Number of individuals 31,440 3323 1,672 


Number of individuals rearrested T3233 1,958 94 


Source.—Broadhurst and Loh (1995). 


Nore.—Arrestees of “unknown race” omitted. 


Rearrest probabilities were calculated for the major offense classifi- 
cation groups; while differences were observed for non-Aborigines, of- 
fense type did not significantly vary rearrest probabilities for Aborigi- 
nes. Age, occupation, bail status, place of birth, and number of arrests 
also varied the probability and speed of rearrest for either race. 
Younger offenders, those in “blue-collar” occupations, offenders born 
in WA," and those held in custody were likely to have higher risks of 
rearrest than others. In addition, the more often one is arrested the 
greater the risk of rearrest. 

1. Criminal Careers and Race. The number of subsequent arrests to 
the cutoff date gives a rough indication of the proportion of the popu- 
lation who persisted with offending. For example, of the 5,518 male 
Aborigines arrested for the first time, 2,251 (40.8 percent) had been 
arrested at least five times by the cutoff date, and 8,262 (or 8.5 percent) 
of the 97,572 male non-Aborigines had been arrested at least five 
times. The proportions of females with at least five arrests were 2.9 
percent of non-Aborigines and 23.8 percent of Aborigines. 

A prior record of offending substantially increases the risk of subse- 
quent offending. Given further arrests in this population the probabil- 


“Natives” of WA had higher chances of rearrest because they were less subject to 
processes of attrition which led some offenders (especially those born in the United 
States and New Zealand) to disappear from the sample by leaving the state. 
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TABLE 9 
Probabilities of Rearrest by Number of Arrests, 1984-93 


Non-Aborigines Aborigines 
Probability Individuals Probability Individuals 
Number of Arrests of Rearrest Arrested of Rearrest Arrested 
Males: 
if Sy) 97,572 .88 5,518 
2 .68 38,013 92 4,042 
3 .78 20,033 94 3,244 
4 .84 12,268 95 2,649 
5 .86 8,262 .96 DSI 
6 89 5,818 97 1,942 
7 89 4,259 98 1,691 
8 92 3,229 98 1,493 
9 94 2,538 .98 1,311 
10 94 2,045 99 1,175 
11 94 1,658 98 1,049 
12 .96 1,357 99 943 
13 97 1,156 .98 860 
14 98 979 99 789 
Females: 
1 36 31,440 85 Bro28 
2 56 75233 89 1,958 
3 70 2,814 .88 1,366 
+ Td 1,496 94 1,026 
5 .82 907 91 792 
6 81 593 93 633 
i 89 416 95 519 
8 83 311 96 440 
9 90 228 97 366 
10 92 183 95 312 
11 90 154 97 274 
12 92 119 .96 234 
13 97 94 98 209 
14 95 85 97 183 


Source.—Broadhurst and Loh (1995). 


ity of rearrest increases. In the case of Aboriginal offenders, rearrest 
probabilities approach absolute certainty of arrest after several epi- 
sodes. Table 9 shows that given one prior arrest, the probabilities of 
each successive arrest increase rapidly for non-Aborigines to the point 
where differences in recidivism by race and sex disappear. In the case 
of male non-Aborigines, the time to fail falls rapidly from nearly a 
year-and-a-half for the first rearrest to a few months by the seventh 
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arrest. However, relatively large proportions of non-Aboriginal of- 
fenders, even those with three or four arrests, desist from offending. 
Although probabilities approach certainty of arrest, given several prior 
arrests, small numbers continue to desist (or perhaps die or leave the 
jurisdiction). 

In contrast, male Aboriginal offenders reach virtual certainty of rear- 
rest very rapidly (after three or four arrests), and the time to fail falls 
from less than a year to a couple of months. Although far fewer females 
persisted with offending than males, their reoffending behavior (in 
terms of the risks of recidivism) was more similar to their male coun- 
terparts than dissimilar. In rough terms, female probabilities of rearrest 
(given one to 7 arrests) are about one step behind the males. Eventu- 
ally, females reach near certainty of rearrest, coupled with rapidly de- 
clining failure times. 

2. Rearrest and Reimprisonment. Rearrest patterns are very similar 
to reimprisonment patterns (see Broadhurst and Maller 1990); and 
Broadhurst 1993). The similarity raises the possibility that imprison- 
ment or other penal interventions may have little direct bearing on the 
probabilities of rearrest. 


IV. Aborigines and the Courts 

National adult court data are not available, and WA data sources are 
limited by incomplete coverage (especially of lower courts) and poor 
identification of race and other information. In WA there have also 
been breaks in the published annual statistics produced, thus prohib- 
iting useful trend analysis. Consequently, the latest summary data are 
available only for the 1992 (Broadhurst, Ferrante, and Loh 1993) and 
1991-92 reporting years (Australian Bureau of Statistics 1994c). De- 
tailed breakdowns of penalties by race were not available from the 
ABS. 

For all courts (including juvenile courts) in 1991-92, as table 10 
shows, the ABS recorded 120,938 convictions of which 24.6 percent 
involved Aborigines and 16.9 percent of individuals convicted were 
Aborigines. Aborigines at each appearance at court averaged 4.2 
charges compared to 2.6 for non-Aborigines. 

Nearly all persons charged were convicted (if not of all charges laid), 
and this did not vary with race (92.5 percent of Aborigines and 92.3 
percent of non-Aborigines). Of all convictions, 14.9 percent resulted 
in a penalty of imprisonment, but 21.9 percent of Aboriginal convic- 
tions led to imprisonment. 

Since comprehensive breakdowns by race and penalty are not avail- 
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TABLE 10 
Australian Bureau of Statistics Summary, All Courts, by Race, 
1991-92 
Aborigine 
Court Aborigines (Percent) All* 
Charges 30,242 245 123,465 
Distinct persons charged 13,601 23.1 58,821 
Individuals charged 7,147 16.9 BS 
Convictions 29,816 24.6 120,938 
Distinct persons convicted 13,400 De? 57,822 
Individuals convicted 7,058 16.9 41,672 


Source.—Australian Bureau of Statistics (1994d). 

Note.—“Distinct persons” refers to a person appearing in court on a given day, that 
is, a person may appear many times in the counting period. “Individuals” refers to the 
number of separate persons appearing in court by the most serious offense with which 
they are charged/convicted regardless of the number of times they appear in court dur- 
ing the counting period. 

* Of all charges, 7.2 percent did not contain information on race—unknown race is 
included in this category. 


able for all courts, differences between the races in relation to disposi- 
tion must be estimated from lower court outcomes derived from police 
records for the 1992 counting period. According to ABS estimates, 
70.2 percent of charges are dealt with by magistrate or lower courts, 
5.2 percent by higher courts, and 24.6 percent in children’s courts. 
Since the bulk of adult matters (93 percent) are heard by the lower 
courts, outcomes and dispositions by race from this source can be as- 
sumed to give a reliable guide to differences between Aborigines and 
non-Aborigines. Before doing so, the penalty outcomes for juvenile 
convictions dealt with by the children’s courts are briefly summarized 
(for details, see Harding et al. 1995). 


A. Penalties for Juvenile Offenders—1993 

A highly significant decline in the workload of the children’s courts 
has been observed since the introduction of police cautioning in 1991. 
Between 1990 and 1993, the number of juveniles convicted fell 44 per- 
cent from 10,513 to 5,889. For 1993, the proportion of juvenile Abo- 
rigines was estimated by the ABS at around 23.7 percent of distinct 
persons convicted (after adjusting for unknown race). Juvenile Aborigi- 
nes were on average significantly younger (mean age 15.3) than non- 
Aborigines (mean age 16.1). 
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TABLE WIa 


Outcome in Children’s Courts by Sex and Race, 1992—Distinct 
Persons (in Percent) 


Outcome All Males Females Aborigines Non-Aborigines 
Dismissed 44.4 42.3 2D) DY, 50.3 
Fine 2 WED 14.0 120 16.4 
Noncustodial Sie) BILD 292 44.0 28.2 
Custodial 5.8 6.4 Brill 14.5 See) 
Other ites 1.4 off 5 1.6 


Source.—Broadhurst, Ferrante, and Loh (1993). 
Nore.—Percents sum to 100.0. 


The outcome of alleged offenses heard by the children’s courts is 
summarized in table 11 into four broad groups of penalties: dismissed 
(various forms of dismissal, including discharged with no penalty and 
dismissed with no conviction record), fines, noncustodial orders (pro- 
bation, community service orders, combined orders, good behavior 
bonds, and suspended sentences), custodial orders of imprisonment or 
detention, and others, including loss of motor driver’s license and res- 
titution or compensation. 

Table 11 shows that the disposition varied considerably depending 
on the sex or race of the child or juvenile (after adjustment for missing 
cases). Females were more likely to be dealt with by way of dismissal 
and very much less likely to be placed in custody. For the sex-race sub- 
groups, differences are greater than shown in table 11 since Aboriginal 
male juveniles are more likely to be placed in custody (16.6 percent 
compared to 4.0 percent) or to receive a noncustodial order (42.9 per- 
cent compared to 29.2 percent), but less likely to be fined (13.4 percent 
compared to 17.1 percent). For females, the race differences are even 
more marked: Aborigines are less likely to be dealt with by way of 
dismissal (31.9 percent compared to 61.8 percent) and consequently 
more likely to receive other penalties. For example, 8.1 percent of 
female Aborigines received detention compared to 1.4 percent of non- 
Aboriginal females, and 47.2 percent of female Aborigines received 
noncustodial orders compared to 23 percent of non-Aborigines. Thus 
Aborigines convicted by the children’s court are about 4.1 times more 
likely to be imprisoned than are non-Aborigines. 

Aborigines were more frequently convicted of offenses against the 
person and driving or traffic offenses and non-Aborigines of drug and 
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fraud offenses, which suggests that differences in the severity of of- 
fenses may account for the greater use of custody for Aborigines. Con- 
trolling for offense (a crude measure of severity) did not change the 
finding that Aborigines were more likely to receive a custodial sen- 
tence. For example, in respect to convictions for offenses against the 
person, 52.8 percent of Aborigines received a custodial sentence com- 
pared to 36.2 percent of non-Aborigines, 36.2 percent of Aborigines 
received a community supervision order compared to 39.4 percent of 
non-Aborigines, 3.5 percent of Aborigines were fined compared to 5.5 
percent of non-Aborigines, and 7.3 percent of Aborigines were dis- 
missed compared to 16.8 percent of non-Aborigines. However, the ab- 
sence of data about prior convictions makes it impossible to conclude 
that differences in disposition arise from bias by the courts. 


B. Western Australia Courts of Petty Sessions—1992 

Detailed information about the activities of summary courts or 
courts of petty sessions is not readily available in WA. Summary courts 
are also referred to as police courts, lower courts, or magistrate’s 
courts. They are usually presided over by a stipendiary (paid) magis- 
trate, but in country areas they are often constituted by two lay magis- 
trates (or justices of the peace) sitting together or occasionally a single 
lay magistrate with restricted powers to imprison. These lay tribunals 
are more likely to deal with Aboriginal offenders. The majority of cases 
(61.9 percent) were heard in metropolitan Perth by legally trained 
magistrates. Country courts of petty sessions dealt with three-quarters 
of Aboriginal defendants (75.3 percent). The data do not provide de- 
tails on the makeup of these courts, that is, whether constituted by a 
stipendiary magistrate, two justices of the peace, or a justice of the 
peace sitting alone. 

During 1992, 81,880 police charges involving 32,175 distinct per- 
sons were heard by lower courts—an average of about 2.5 charges per 
person. Of persons dealt with, 19 percent were females and 17.3 per- 
cent were Aborigines, but 22.6 percent of all charges involved Aborigi- 
nes. Information about the pleas of defendants was not available. How- 
ever, most charges (96.1 percent) resulted in convictions, 2.3 percent 
led to an acquittal, and 1.6 percent were withdrawn. 

The most frequent offenses were fraud and theft (29.6 percent), fol- 
lowed by driving and motor vehicle offenses (25.1 percent—mostly 
driving under the influence [DUI] and driver’s license breaches), good 
order offenses (23.3 percent), drug offenses (13.5 percent—mostly 
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TABLE 12% 


Penalty by Race—Distinct Persons, Lower Courts, 1992 
(in Percent) 


Penalty All Aborigines Non-Aborigines 
Dismissed 2.8 Wek 2.8 
Fine 71.4 64.8 73.0 
Noncustodial 10.3 leg 9.8 
Custodial 4.9 16.1 2.6 
Other* 10.6 4.7 11.9 


Source.—Broadhurst, Ferrante, and Loh (1993). 
Nore.—Percents sum to 100.0. 
* Other penalties include loss or suspension of motor driver’s license and restitution. 


possession or use), offenses against the person (5 percent—mostly 
common assault), property damage offenses (2.4 percent), and other 
sundry offenses (1.1 percent). Aborigines were more likely to be 
charged with good order offenses and assault, whereas non-Aborigines 
were more often charged with drug, fraud, and DUI offenses. 

Penalties for distinct persons convicted in lower courts are summa- 
rized in table 12. Fines (71.4 percent) and noncustodial orders (proba- 
tion, community service orders, and work orders—10.3 percent) were 
the most common outcomes imposed overall and on each of the groups 
represented. Only 4.9 percent of distinct persons were sent to prison, 
although 9.3 percent of charges resulted in imprisonment. Dismissals 
(where a person is convicted but no penalty is given or recorded) ac- 
counted for 2.8 percent of outcomes. Table 12 also shows that disposi- 
tions varied considerably depending on the race of the individual. Of 
Aborigines convicted some 16.1 percent were placed in custody, as 
compared to 2.6 percent of convicted non-Aborigines. Thus, once 
convicted, Aborigines were six times (6.2: 1) more likely to be incarcer- 
ated than non-Aborigines. 

Although some differences were found when examining penalty out- 
comes by offense, especially for public order offenses, the general pat- 
tern shown in table 12 did not vary greatly due to offense. As with 
juvenile conviction it should be emphasized that these data, while 
showing that Aborigines are more likely to be imprisoned (especially 
by lower courts), still cannot help us to determine if invidious bias pro- 
duces more punitive responses for Aborigines. In the absence of data 
on prior record and inadequate control of offense seriousness, an effec- 
tive test of bias is not possible. 
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C. fudicial Bias—Disposition and Penalty Quantum 

The RCIADC (19914) found that Aborigines are more likely to be 
incarcerated than non-Aborigines but was unable to establish (for lack 
of data) if this was due to the proportion of Aborigines arrested or to 
the role of the courts (or both). However, they assumed an overuse 
of imprisonment by the courts and attributed this to the absence of 
community-based correctional services in remote areas, an inability or 
unwillingness by Aborigines to pay fines, and the attitudes and prac- 
tices of the police and justices, especially lay justices in rural areas (see 
also Martin and Newby 1984). 

The implication that justices and Eurocentric court processes dis- 
criminate against Aborigines in sentencing thus relied on obvious dis- 
advantages of language and culture and on an overwhelming overre- 
presentation of Aborigines in prison. Such assumptions are not 
evidence of discrimination since there is also evidence (although incon- 
sistent) that for more serious offenses substantial discounting of sen- 
tence length occurs because of Aborigines’ nomadic or “tribal” life 
(Australian Law Reform Commission 1986; Broadhurst 1987; Royal 
Commission into Aboriginal Deaths in Custody 19914), including the 
attitude among some WA higher court judges that “informally at least 
... the tariff for Aboriginal offenders is approximately half that in rela- 
tion to non-Aboriginal offenders” (Heenan 1991, p. 44). 

For example, based on the 1984 national census of prisoners, Walker 
(1987) found Aborigines on average spent nearly half as much time in 
prison (42.6 months vs. 86.4 months) as non-Aborigines. This large 
difference persisted after accounting for prior imprisonment and of- 
fense seriousness, although the interaction between offense seriousness 
and prior imprisonment was only partially examined. While Aboriginal 
prisoners were on average younger and their offenses appeared less se- 
rious than non-Aborigines, Walker did not consider these sufficient to 
account for the difference but rather it was “more likely that in fact the 
courts are bending over backwards to keep Aborigines out of prison for 
lengthy periods” (Walker 1987, p. 113). 

Since Walker compared averages at census but did not analyze sen- 
tence distributions using conventional analysis of variance or by tabu- 
lating medians and quartiles or control for all interactions between the 
factors considered (or all factors relevant), bis method was limited and 
oversimplified. In most jurisdictions (except WA and the NT) the 
number of Aboriginal cases was so small as to have virtually no impact 
on overall average sentence lengths (see Walker 1987, pp. 113-14). 
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Nevertheless, because the differences in: sentence averages were very 
large between the races, Walker was confident the descriptive data re- 
flected race differences, at least as they applied to terms of imprison- 
ment. 

Walker’s analysis proved highly controversial but did render simplis- 
tic assertions about judicial bias highly suspect and prompted Broad- 
hurst (1993) to conduct an analysis of sentence length by race using a 
large sample of WA prisoners sentenced between 1975 and 1987. 
Broadhurst’s analysis attempted to control for age, employment at ar- 
rest, offense type, marital status, year of sentence, number of terms of 
imprisonment, and the number of prior (same) offenses. Generally, the 
sentence length distributions were not normal and highly skewed (de- 
spite log transformations), and although several offenses (drunkenness, 
assault, rape, robbery, and motor vehicle theft) were examined, only 
assault was found sufficiently normal to employ conventional analysis 
of variance (ANOVA) methods.'” The ANOVA for assault showed race 
alone was not a significant factor in accounting for the variance found 
in sentence length. While interactions between race and employment, 
marital status, and prior offense accounted for a small but significant 
amount of variance, year of sentence and particularly employment 
were highly significant and accounted for most of the variance. 

Because the data were not amenable to analysis by conventional 
ANOVA and regression techniques, the effects of various factors on 
sentence-length distributions for several offenses were examined by 
descriptive methods based on means and quartiles. Broadly, the effect 
of race on sentence variation was small (for Aborigines sometimes 
longer or shorter than for non-Aborigines) and complicated by poten- 
tial interactions and dependent on the nature of the offense. In short, 
general claims of leniency or harshness in sentence length due to Ab- 
originality could not be sustained, and ‘“‘conclusions about the court’s 
leniency towards Aborigines are not always supported by the evidence” 
(Broadhurst 1993, p. 422). Broadhurst argued that concentrating on 
sentencing policy would not make a substantial impact on differential 
risks of imprisonment since the differences in sentence length were rel- 
atively minor compared to the risks of arrest. The analysis of sentenc- 
ing disparity and race is described in the next section and reveals the 


‘The ANOVA procedure was undertaken using the forward stepwise regression 
method using the statistical package GLIM (General Linear Modeling). The first factor 
and interaction was entered into the equation in an order determined by the highest 
F-ratio score. 
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TABLE 13 


Higher Court Dispositions by 
Aboriginality, 1990 (in Percent) 


N Noncustodial — Prison 
Aborigine 298 40.3 SL 
Non-Aborigine — 1,177 54.8 Be 
Unknown PAS 58.4 41.6 


Source.—Broadhurst (1993). 
Note.— x’? = 22.1, df = 2; p < 0.001. 


complexity and marginality of the effects of discrimination in higher 
courts. 

1. Higher Court Penalties. Drawing on convicted persons data for 
1990 from WA higher courts (district and supreme courts) provides 
some indication of the extent to which bias occurs at disposition.!8 
That is, given arrest and conviction, to what extent is disparity evident 
in the choice between a noncustodial and prison disposition? 

Under a fifth (18.6 percent) of the 1,600 individuals convicted by 
higher courts in 1990 were Aborigines, 73.6 percent were non-Aborig- 
ines, and a small number were unknown (7.8 percent). This small sam- 
ple (all of whom were represented by legal counsel) could be described 
in terms of race, sex, offense, plea, and age but not prior record. Of- 
fenses are selected on the basis of the most serious offense of convic- 
tion (determined by the quantum and the intrusiveness of the sanc- 
tion)’ for each individual whose case was finalized during 1990. 
Because the numbers of cases was small, discrete analysis of offenses 
by chi-square was limited to those offenses where sufficient cases were 
present.” 

Table 13 shows that Aborigines were more likely to be incarcerated 
than non-Aborigines for all convictions (irrespective of the offense). 
Nearly 60 percent of Aboriginal dispositions resulted in imprisonment 
compared to 45 percent of non-Aboriginals. For this and subsequent 


18 These courts deal with indictable matters and represent only a small (less than 5 
percent), albeit more serious, proportion of the criminal matters dealt with by the courts. 

'° The selection of offense is based on the following hierarchy: imprisonment, com- 
munity service orders, probation orders, fines, and good behavior bonds. 

20 The same analysis was conducted on all charges resulting in conviction, since the 
number of charges was much larger. However, this did not always improve the cell size 
and resulted in similar outcomes as found for distinct persons. 
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TABLE 14 
Selected Serious Offenses by Race and Disposition, 1990 (in Percent) 


N Noncustodial Prison 

Robbery: 

Aborigines 14 21.4 78.6 

Non-Aborigines 55 20.0 80.0 

Unknown 5 20.0 80.0 
Assault: 

Aborigines 58 46.6 Daeas 

Non-Aborigines 87 Silo 48.3 

Unknown 9 Nite 88.9 
Break and enter dwelling: 

Aborigines 99 5319) 46.5 

Non-Aborigines 301 60.8 39.2 

Unknown 2A 61.9 38.1 
Sexual assault:* . 

Aborigines 40 TRS 87.5 

Non-Aborigines 80 35.0 65.0 

Unknown 8 50.0 50.0 


Source.—Broadhurst (1993). 
*y? = 8.4, df = 2; p < 0.05. 


analysis, fines, good-behavior bonds, probation, and community ser- 
vice orders are combined into noncustodial sentences. 

Analyzing other cross-tabulations such as gender, plea, and age 
showed that for all convictions gender was highly significant (the small 
number of females rendered analysis by offense unreliable); age was 
not significant but close to significance (at the 5 percent level), with 
very young offenders more likely to receive a noncustodial penalty. 
Plea (guilty or not) did not significantly affect the disposition of cases. 
Offense, not surprisingly, was highly significant, with offenses against 
the person being more likely to receive a custodial sentence than prop- 
erty offenses. 

Table 14 shows disposition by race and offense group (robbery, as- 
sault, break and enter dwelling, and sexual assault). Only sexual assault 
showed Aborigines were significantly more likely to receive a custodial 
sentence. Age was also significant in sexual assault, with very young 
offenders less likely to be jailed. For assault and break and enter, sex 
was highly significant, with females more likely to receive a noncusto- 
dial sentence, and age approached significance in assault (younger of- 
fenders less likely to receive a custodial sentence). For robbery, none 
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TABLE 15 
Sentence Length (in Days) by Offense, Sex, and Race, 1990 


N First Quartile Median Third Quartile 
Males: 

Aborigines: 331 180 365 730 
Against person 152 360 730 1,460 
Property 123 180 360 540 
Good order 56 30 90 180 

Non-Aborigines: 1,896 360 540 848 
Against person 534 365 730 1,460 
Property 1,070 360 480 730 
Good order 162 240 365 540 
Drugs 98 360 540 1,095 
Other offenses 32 180 180 180 

Females: 

Aborigines: 28 270 365 519 
Against person 3 90 180 4,380 
Property 17 225 365 540 
Good order 8 270 348 429 

Non-Aborigines: 340 360 420 674 
Against person 14 365 730 1,460 
Property 240 420 540 674 
Good order 66 360 360 360 
Drugs 20 365 635 730 


Source.—Broadhurst (1993). 


of the available factors (race, sex, age, or plea) were found significant 
by chi-square analysis. 

2. Higher Court—Length of Imprisonment. In order to assess the 
impression of some judges that the “tariff” is adjusted downward for 
Aborigines, sentence length can be compared by race. For this exercise 
all sentences (rather than the major offense of each individual) were 
converted into days, and the group means, medians, and standard devi- 
ations were calculated. The descriptive analysis suggests that a one- 
third discount does appear to operate for property offenses but overall 
the difference is slight. 

Table 15 summarizes average sentence lengths for broadly grouped 
offense categories and shows that non-Aborigines receive sentences 
about 11 percent longer but that non-Aboriginal females recetve much 
longer sentences than Aborigines (about 50 percent longer). Most dif- 
ferences can be explained in terms of differences in the relative severity 
of offenses. For example, there is a large difference in the average for 
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females sentenced for offenses against the person because in this sam- 
ple a few homicide offenses by non-Aboriginal females drastically in- 
creased the overall average sentence length for that group. As there is 
only a small number of female Aborigines in the sample it would be 
unwise to draw any strong conclusions about differences arising from 
sex-race in this sample. 

The statistical interpretation of apparent differences in table 15 is 
also complicated by the highly skewed distribution of sentence lengths 
and the consequent difficulties in making valid comparisons between 
groups. The standard deviations of the sentences for the different 
groups are large, sometimes approaching the mean. 

Overall, the race of the individual appears to have an effect on the 
decision to dispose of a case by imprisonment, but of the four offense 
groups with sufficient cases for analysis, only one, sexual assault, was 
found to be significant in terms of differences in race (and in a later 
analysis for 1993 data by Harding et al. 1995, it was not found signifi- 
cant). Without the ability to control for prior conviction, these data 
cannot provide convincing evidence that there is a differential effect of 
race on the decision to incarcerate. Differences are just as likely to be 
the result of the greater frequency of arrest rather than judicial prefer- 
ence to incarcerate Aborigines. It is clear, however, that once convicted 
Aborigines have a greater likelihood (especially in lower courts) of be- 
ing incarcerated, but this does not necessarily translate into longer 
terms of imprisonment. 

Thus it was found that Aborigines were four times more at risk in 
the children’s court (table 11), six times more at risk in the high-vol- 
ume lower courts (table 12), and about one-third more at risk in the 
low-volume higher courts (table 13). Once imprisoned, Aborigines are 
not generally likely to receive longer sentences, and for offenses 
against property, shorter sentences are observed. Somewhat impre- 
cisely, the overall differential risk of a custodial disposition is therefore 
about 5:1. 


V. Aborigines and Imprisonment 
Imprisonment and community-based correctional programs in Austra- 
lia are managed by states, with federal prisoners serving sentences in 
the jurisdiction in which they were charged. Distinctions between 
“jails” and prisons are not commonly made, although significant num- 
bers of prisoners serve short sentences in police “lockups” in remote 
areas. Imprisonment includes the confinement of juvenile offenders in 
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detention centers and adults serving sentences in state prisons or police 
lockups, including persons remanded in custody. Those persons de- 
tained by police as intoxicated persons, arrested on charges, or held on 
warrants pending trial are excluded. 

Reception history sheets, police property sheets, warrant summaries, 
and exit forms are the principal sources of data on prisoners in WA. 
These data are used to describe annual prison receptions (admissions) 
of individuals and census (on December 31) through the reform period 


1990-93 associated with the RCIADIC. 


A. Imprisonment in Western Australia 

For summary offenses in WA, imprisonment is infrequently used 
compared to other penalties and represents about 5 percent of all dis- 
positions. The use of very short sentences of imprisonment by sum- 
mary courts has been the focus of efforts to limit the use of imprison- 
ment, but there is little evidence that lower courts have done so (Dixon 
1981; Broadhurst 1987; Harding 1992). 

Prisoners convicted of indictable offenses in higher courts represent 
an insignificant proportion of all prisoners but the bulk of the long- 
term imprisoned. The use of imprisonment by higher courts signifi- 
cantly declined during 1983-89 from 59.5 percent to 45.3 percent of 
persons convicted, assuming a constancy in the relative seriousness of 
the offenses dealt with. Further analysis by offense attributed most of 
this decline to reductions in the use of imprisonment for offenses such 
as break and enter (58 percent to 35 percent) and fraud (41 percent to 
26 percent), but not for offenses against the person or drug offenses 
(Australian Bureau of Statistics 1987, 19884, 1988, 1989, 1990, 
19922). The most recent data show a reversal of this trend, with the 
proportion of persons imprisoned increasing from 47 percent of dispo- 
sitions in 1990 to 55.7 percent in 1993 (Ferrante, Loh, and Broadhurst 
1994).?} 

1. Aborigines and Imprisonment. ‘The race of prisoners admitted to 
prison and in census-date populations is summarized in table 16 for 
1990-93. In 1993, 41.5 percent of the admitted population were Abo- 


rigines. 


1 'Trend analysis is complicated by the discontinuation of the ABS Higher Court sta- 
tistical series in 1989-91 and from 1993 onward. In addition, significant changes in juris- 
diction between courts occurred in 1989 when some offenses were transferred to sum- 
mary jurisdictions and more defendants became eligible to elect to be tried in lower 


courts. 
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TABLE 16° 
Prison Population by Race, 1990-93 


Year All Persons Aborigines Non-Aborigines 
Admissions: 
1990 Cwaw) 3,139 3,578 
(46.7) (53.3) 
1991 6,212 2,685 BRO 2iT 
(43.2) (56.8) 
1992 5,622 2,358 3,264 
(41.9) (58.1) 
1993 6,042 2,505 3593 
(41.5) (58.5) 
Distinct persons: 
1990 5,122 2,184 2,938 
(42.6) (57.4) 
1991 4,814 1,884 2,930 
9.1) (60.9) 
1992 4,409 eS) 2,684 
(39.1) (60.9) 
1993 4,818 1,859 2,959 
(38.6) (61.4) 


Census-date population 
(December 31): 


1990 1,620 548 1,072 
(33.8) (66.2) 
1991 1.809 581 1,228 
(32.1) (67.9) 
1992 1,852 613 1,239 
(33.1) (66.9) 
1993 2,078 654 1,424 
(1.5) (68.5) 


Source.—Ferrante, Loh, and Broadhurst (1994). 
Norre.—Numbers in parentheses are percentages. 


Trends by race for admissions and census counts show declines since 
1990; however, 1993 data show a sharp reversal of this trend. Despite 
increases in 1993, the number of Aborigines admitted to prison has 
fallen 20 percent since 1990 compared to a slight decrease of 1.1 per- 
cent for non-Aborigines. Similarly, a 14.9 percent decline is observed 
for Aboriginal persons compared to a slight increase of (0.7 percent for 
non-Aborigines. In contrast, the number of persons incarcerated on 
census dates has increased by 28.3 percent since 1990; however, the 
increase was less for Aborigines than for non-Aborigines (19.3 percent 
compared to 32.8 percent). 

These trends show that the general decrease in the frequency of im- 
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TABLE 17 


Distinct Sentenced Prisoners by Sentence Type, Sex, and Race, 1993 
(in Percent) 


Prison plus 


Group Fine Default Prison Only Parole 
Female: 
Aborigine 76.3 3 6.4 
Non-Aborigine 50.8 14.1 Boal 
Male: 
Aborigine 45.1 32.0 22.9 
Non-Aborigine AD af. 14.5 39.8 
All 48.2 20.6 31.2 
N 1,788 765 iy 


Source.—Ferrante, Loh, and Broadhurst (1994). 
Nortre.—WN = 3,710. Percents sum to 100.0. 


prisonment has not reduced the numbers on census dates. The most 
likely reasons are the diversion of minor offenders from prison (espe- 
cially alternatives for fine defaulters and public drunkenness) and 
longer stays (the proportion of sentenced prisoners with a maximum 
prison term of one year or more) have increased from 15.4 percent in 
1990 to 28.6 percent in 1993. 

2. Offenses, Sentence Type, and Aboriginality. ‘Table 17 examines dif- 
ferences in the type of sentence of imprisonment received by Aborigi- 
nes and non-Aborigines. Aborigines are less likely to receive sentences 
of imprisonment followed by parole supervision in the community be- 
cause they generally serve relatively short sentences (or sentences in 
lieu of fines) and because their high rates of recidivism make them less 
likely to be eligible for early release under parole supervision. Aborigi- 
nes are also more likely to be released into the community without su- 
pervision after completion of a fixed term of imprisonment (less remis- 
sion) because of shorter sentences (a sentence of greater than one year 
is usually necessary for parole) and the frequency of minor offenses 
such as “public order” offenses and property damage. 

Table 18 shows the proportion of Aborigines received in prison for 
the broad offense categories compared to the proportion charged by 
police at arrest. In all cases the proportion received exceeds that of the 
proportion charged, suggesting that offense mix or seriousness may 
have less bearing on the increase in Aboriginal overrepresentation the 
further one proceeds into the system. 
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TABLE 18° 


Prison Admissions and Police Charges Involving Aborigines, by 
Major Offense Group, 1993 (in Percent) 


Aborigines, Aborigines, 

Offense Admissions Police Charges 
Against the person 45.2 40.3 
Break and enter/theft 40.0 29.8 
Property damage Dee) 392 
Good order 52.6 45.3 
Drugs 9.6 5.4 
Driving 4s) Zin 
Other offenses SD 38.3 

Total 41S 28.6 


Source.—Ferrante, Loh, and Broadhurst (1994). 


3. Prevalence of Imprisonment and Racial Disparity. An approximate 
prevalence rate of imprisonment based on the number of individuals 
admitted can be calculated for the races. Overall, the prevalence of 
persons imprisoned in WA has declined marginally from 317 per 
100,000 of population in 1990 to 289 per 100,000 in 1993. For Aborig- 
ines the rate of incarceration was 5,055 per 100,000 in 1990 but had 
fallen to 4,147 per 100,000 in 1993 compared to 187 per 100,000 in 
1990 and 177 per 100,000 of the non-Aboriginal population.” 

After applying these rates to measure relative overrepresentation, in 
1990, Aborigines were 27 times more likely to be incarcerated than 
non-Aborigines and in 1993, 23.4 times. The disparity for imprison- 
ment has decreased, indicating a reduction in the extent that disparity 
is amplified from arrest to imprisonment. In 1990, Aborigines were 7.7 
times more likely to be arrested and 27 times more likely to be impris- 
oned than non-Aborigines. Three years later Aborigines were 9.2 
times more likely to be arrested but less (23.4: 1) likely than previously 
to be imprisoned. Thus substantial reductions in the relative use of im- 


” The population denominators used to calculate per capita rates of arrest in table 5 
are applied here (see also table 3.2 in Harding et al. 1995). Exclusion of sentenced pris- 
oners serving time in police lockups is unlikely to affect Aboriginal rates substantially 
because of the high congruence between those serving time in lockups and prisons. 
However, for non-Aborigines evidence of high interchangeability of lockup and impris- 
onment is less clear. Admissions and exit data from lockups are insufficiently precise to 
permit a reliable estimate of the prevalence of incarceration in both lockups and prisons. 
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prisonment have occurred which suggests some effective diversion, 
perhaps in the wake of the RCIADIC’s general efforts to reduce im- 
prisonment. 


B. National Imprisonment Rates and Trends 

National trends in rates of imprisonment are published by the Aus- 
tralian Institute of Criminology based on census of prisoners (annually 
as of June 30 and at the first day of each month) and therefore differ 
from the above prevalence rate based on individuals admitted during 
the year. Western Australia has always had a significantly higher rate of 
incarceration than Australia as a whole. For example, at national census 
March 1994, WA’s total rate was 126.4 per 100,000, while Australia’s 
was 86 per 100,000. 

Since the mid-1970s, Australia’s census-estimated imprisonment 
rate per 100,000 total population has increased by about 35 percent 
from 63 per 100,000 to 86 per 100,000 currently. Western Australia’s 
rate has fluctuated, and the longer-term trend is complex.” In the mid- 
to-late 1980s the rate abated (at around 98 per 100,000 in 1989) before 
sharply rising in the latest reporting period (to 126 per 100,000 in 
L994): 

General explanations for the increases and fluctuations in WA in- 
clude rapid increases in Aboriginal involvement since the 1960s follow- 
ing frontier expansion, declines in non-Aboriginal recidivism, and 
changes in the law criminalizing and decriminalizing some offenses. In 
addition, new sentencing options and practices in the 1980s and 1990s, 
especially efforts to minimize short periods of imprisonment, had very 
substantial impacts on the prison population. To illustrate, the advent 
in 1990 and rapid expansion of work and development orders designed 
to divert fine defaulters from prison and the provision of “sobering-up 
shelters” (i.e., the decriminalization of public drunkenness) provide 
some explanation for the recent decline in prisoners received but not 
in daily averages or census. Since these diversions affected prisoners 
serving very short sentences (mostly less than thirty days and mostly 
Aborigines) they substantially affected the “flow” (admissions) but had 
less effect on the census-date counts. 

The underuse of community-based sanctions for Aboriginal offend- 
ers was highlighted by the RCIADIC as a significant cause of the high 


23 Western Australia prison data between 1969 and 1978 excluded sundry lockups and 
did not record race of the prisoner. It is likely estimates of the rate of incarceration are 
underreported during this period in the national series. 
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rate of Aboriginal imprisonment. However, this does not account for 
the higher rates of imprisonment in WA since Harding et al. (1995) 
found that the per capita community-based sanctions rate for WA was 
consistent with the national rate in 1991 (351 per 100,000 for WA 
compared to the national rate of 332 per 100,000). In 1993, the WA 
community-based sanction rate for Aborigines was 7,289 per 100,000 
and 615 per 100,000 for non-Aborigines. Thus Aborigines were twelve 
times more likely to receive a community-based sanction than non-Ab- 
origines. By comparing Aboriginal and non-Aboriginal community- 
based sanction and imprisonment rates (the community-based/custody 
ratio), it was shown that non-Aborigines were 3.4 times more likely to 
receive a community-based sanction than prison, whereas Aborigines 
were only 1.8 times more likely to receive these sanctions in lieu of 
prison. Harding et al. (1995) also found that there was a significant 
shift toward the greater use of community-based sanction since the late 
1980s but argued the greater use of community-based sanctions proba- 
bly both produced some net widening and contributed to a reduction 
of imprisonment. 

‘These systemwide changes are reflected in a radically altered prison 
population, as an examination of annual prison census populations over 
the ten-year period 1982-91 in WA illustrates (see Walker 1992). For 
example, the proportion of violent offenders imprisoned at census in- 
creased from 26.8 percent in 1982 to 45.5 percent in 1991, while the 
proportion of property offenders fell from 36.3 percent to 29.2 percent 
and driving offenses from 13.3 percent in 1982 to 6.4 percent in 1991. 
Moreover, the number sentenced to less than a year in prison has also 
fallen from 30.2 percent in 1982 to 24.5 percent in 1991, and those 
sentenced to more than five years has increased from 26.9 percent to 
36.2 percent. These results suggest that the character of prison “stock” 
has changed significantly as other options to imprisonment have be- 
come available to the courts. 

These longer-term changes reflect two trends. First, the preemi- 
nence of imprisonment as the primary response to crime no longer has 
the unconditional support of elites in the criminal justice system. Sec- 
ond, there has been a trend to “‘bifurcate” penalty severity scales so as 
to increase penalties for the more serious but rarer offenses and de- 
crease penalties for the more common but less serious offenses (Ruth- 
erford 1986). This is reflected in a greater use of alternatives and 
amendments to the WA criminal code which require that imprison- 


Australia 451 


TABLE19 


Rate per 100,000 Total Population of Imprisonment by Jurisdiction, 
on Census Date, March 1, 1994 


Total N Total Aboriginal Non-Aboriginal Disparity 


at Census* Ratet Rate Rate Ratio 
New South Wales 6,430 101.3 963.5 90.2 10.7 
Victoria 2,425 54.2 641.2 Suloy/ 12.4 
Queensland Deo. GBx2 613.7 59.5 10.3 
Western Australia 2,136 126.2 1,453.9 88.0 16.5 
South Australia 127i) 87.1 1,204.9 72.9 16.5 
‘Tasmania 248 52.4 D313 48.4 4.9 
Northern Territory 490 289.9 760.2 113.8 6.7 
Australia 15,328 86.3 880.7 72.4 122 


Source.—Australian Bureau of Statistics (19954, 1995); Dagger (1995). 
* Census on March 1, 1994. 
t Rates per 100,000 total population. 


ment be used only “as a last resort” and recognized in sentencing pol- 
icy as the principle of parsimony.”* 


C. Interstate Comparisons 

Differences between Australian jurisdictions in Aboriginal imprison- 
ment are estimated from census data collected by the Australian Insti- 
tute of Criminology on the first day of each month for both adults and 
juveniles.’ The latest national data based on the census for March 1, 
1994, are compared by race in table 19 for all jurisdictions. Western 
Australia ranks second to the NT in rates of imprisonment, but WA 
far exceeds the NT and all other states in Aboriginal rates of imprison- 
ment. However, in terms of overrepresentation WA and SA share the 
same high disparities, while ‘Tasmania and the NT are the lowest. 


4 Section 19A of the Criminal Code of Western Australia was amended (Acts Amend- 
ment no. 70, 1988) to insert this principle. 

*s This series is now published by the ABS. Cross-state comparisons and estimates 
of overrepresentation vary considerably depending on the reliability of the population 
denominator and whether the source of imprisonment data is June census, “daily average 
muster,” census on the first day of the month, or other measures such as persons and 
receptions—see Biles and McDonald (1992, pp. 417-52) and Chan and Zdenkowski 
(1986) for more details. 
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TABLE 20> 


International Comparison of Rates of Imprisonment by Race, 1990 


United Western 
United States, Kingdom, Australia, Australia, 
Country 1990* 1990* 1990+ 1990+ 
All 474.3 89.3 83.9 106.6 
“Black” or Aboriginal 1,860.0 547.0 754.6t 1,342.2 
“Nonblack” or non-Aboriginal 284.4 80.9 Proll 7233. 
“White” § 289.0 77.0 N.A. N.A. 
“Other” || 241.0 164.0 N.A. N.A. 
Black/nonblack ratio 6.5 6.8 10.4 18.6 


Source.—All rates are per 100,000 persons. Australian and Western Australia estimated popula- 
tions for June 1990 are from Australian Bureau of Statistics (1991); Aboriginal intercensus popula- 
tions are from Benham and Howe (1994), table 11. 

Norte.—N.A. = not available. 

* Tonry (1994), p. 103, table 1. 

t+ Walker (1991). : 

+ Of the national prison census, 3.1 percent were of unknown race and have been allocated on a 
pro rata basis. No missing race records were found for Western Australia. 

§ “White” refers to Europeans in the U.S. and U.K. context, but in Australia the category non- 
Aboriginal includes this group and the category defined “other” for U.S. and U.K. data. Conse- 
quently, rates have been recalculated to permit more direct comparison between “black” and “non- 
black” and Aboriginal and non-Aboriginal. 

|| “Other” refers to Hispanic and other groups in the United States and in the United Kingdom, 
predominantly immigrants from the Indian subcontinent. No such category is defined or available 
from Australian sources. 


D. International Comparisons 

Tonry (1994) calculated per capita incarceration rates for different 
“race” groups based on 1990 prison census data for England and 
Wales and for the United States, and these are compared with Austra- 
lian and WA June 1990 prison census data in table 20. Overall, Austra- 
lia’s imprisonment rate per 100,000 persons is slightly lower than that 
of the United Kingdom but less than one-fifth of that of the United 
States. Western Australia’s per capita rate of imprisonment for non- 
Aborigines is the same as for Australia, but its Aboriginal rate of im- 
prisonment is nearly double that of Australia’s Aboriginal rate. This 
higher rate of Aboriginal imprisonment accounts for much of WA’s 
elevated rate of incarceration. 

Australian rates of Aboriginal imprisonment are two-fifths the rate 
of “black” Americans, and U.K. rates of “black” incarceration are un- 
der a third those of “black” Americans. Moreover, “nonblack” rates of 
imprisonment in the United States are nearly four times those of Aus- 
tralian non-Aborigines and three and one-half times those of U.K. 
“nonblacks.” Compared to the United States, Australia and the United 
Kingdom have much lower rates of incarceration for both “race” 
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groups, but ironically the U.S. high rate of “nonblack” incarceration 
generates lower differential risks between “blacks” and “nonblacks.” 

Disparity ratios calculated in table 20 show that although differential 
risks of imprisonment for “blacks” in the United States and United 
Kingdom are about the same at 6.5 to 6.8:1, Aborigines are about 50 
percent more at risk in Australia at 10.4: 1 and almost three times more 
at risk in WA than blacks in either the United States or United King- 
dom. Cross-national differences in disparity ratios highlight contrasts 
between groups and show that risks, including differential risks of in- 
carceration, vary across cultures. Such relative differences invite de- 
tailed analysis of legal, social, and cultural variations rather than simply 
to establish that Australian or WA criminal justice systems are neces- 
sarily 50 percent or three times “worse” than other countries in their 
treatment of minority groups. 


VI. Policy and Race Bias 

The many causes of the “disproportionate criminalization” experi- 
enced by Aborigines are “related factors that describe a self-perpetuat- 
ing spiral of criminalization and victimization of Aboriginal people. 
Numerous studies indicate that the relatively greater incidence of seri- 
ous crime within the Aboriginal community is linked to the marginal 
status and alienated character of the Aboriginal people within Austra- 
lian society” (Amnesty International 1993, pp. 15-16). The govern- 
ment’s general remedy is a “commitment to social justice and a recog- 
nition of the importance of equal participation of Aboriginal people in 
the social, economic and cultural life of Western Australia” (Western 
Australia Department of Aboriginal Affairs 1994) and specifically to 
support policies of Aboriginal development by raising the socioeco- 
nomic status of indigenous people. The “underlying issues” of unem- 
ployment, poverty, ill-health, dispossession, and disenfranchisement 
are seen as the causes of the overinvolvement of Aborigines in prison. 
These same factors generate racism in Australia. The bias, therefore, 
in the criminal justice system is the product of indirect discrimination 
reflecting the outcome of treating unequals equally (RCIADIC 19914). 

Equality, it has been argued, will be achieved in the longer term by 
the economic benefits of granting native land title and, in the political 
realm, by a process of conciliation and self-determination (RCIADIC 
19914, 19915; Amnesty International 1993; Bartlett 1993). However, 
the colonial legacy of racism cannot be “corrected” by overt positive 
discrimination or like measures within the justice system because these 
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are resisted on doctrinaire legal grounds or by other means. Instead, 
consultative and educative processes, the “all-purpose solvent of cul- 
tural contradiction” (Rowse 1992, p. 102), are used to guide reforms 
and enlist Aboriginal communities in the struggle for more equitable 
or appropriate applications of that ultimate cultural artifact—punish- 
ment. But the emphasis on “political correctness” and training is un- 
likely to change the underlying causes of Aboriginal criminalization, 
and tactical reforms of criminal justice practices are futile if they rely 
on co-option. An overconcentration on the race-crime problem is un- 
productive and narrows the scope for reform by distorting and de- 
flecting attention away from problems of real disparities in health, in- 
come, and status (La Prairie 1990). 

The key general cause of the disproportionate criminalization of Ab- 
origines is universally perceived (at least at governmental level) to be 
socioeconomic deprivation and consequential exclusion. Thus the “‘ap- 
proved” cause of Aboriginal overrepresentation is low socioeconomic 
status coupled with some recognition of the historical and cultural ori- 
gins of Aboriginal marginalization. In the analysis that follows, differ- 
ences between Australian states in the socioeconomic status and cul- 
tural independence of Aborigines are compared with differences in the 
scale of punishment. In this way the explanatory power of orthodox 
strain or deprivation theories of crime causation are tested against rival 
conflict theories that draw on the persistent and substantial differences 
between the dominant “white” and Aboriginal cultures. The cross-ju- 
risdictional comparison provides support for both culture-conflict and 
socioeconomic theories. Conflict theory is persuasive because the pro- 
cess of colonization continues in a society that retains, especially in 
some regions, elements of a literal and metaphorical frontier. 


A. The Scale of Punishment 

Table 21 shows that Australia’s rate of imprisonment between 1987 
and 1994 increased from 75 to 86 per 100,000 population, largely be- 
cause of dramatic increases in NSW arising from the adoption of 
“truth in sentencing” legislation which restored “just desert’”’ penalties 
by abolishing good-time (remissions) and early release. In the NT, 
‘Tasmania, and Queensland, there have been decreases in the rate due 
to substantial increases in the use of noncustodial and “community” 
order sentences. The comparisons also conceal differences in various 
jurisdictions’ administrative practices reflected in the large variations 
in the average amount of time prisoners spend in custody, the compo- 
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‘TABLE 21 


Imprisonment Rates for Australian States, per 100,000, in 
1987 and 1994 


1994 1987 
All Non-Aboriginal All Non-Aboriginal 
New South Wales 101 90 Wh cal 
Victoria 54 52 46 45 
Queensland We 60 89 Ui 
Western Australia 126 88 110 78 
South Australia 87 We 63 53 
Tasmania yy 48 62 54 
Northern Territory 290 114 Sil! 115 
Australia 86 72 WS 64 


Source.—Table 19; Biles and McDonald (1992). 


sition of the remand population, differences in the treatment of fine 
defaulters, minor offenders, remission, and approaches to diversion 
from prison (Walker 1992). 

These differences were analyzed by a government inquiry into the 
high rate of imprisonment in WA (Dixon 1981). This inquiry was un- 
able to explain all the variance between the states, even after control- 
ling for the proportion of young males (the NT has an especially high 
proportion of young males) or Aborigines in the population, the quan- 
tity and severity of crime, and unemployment. Controlling for the size 
of the Aboriginal population, which was highly correlated with the im- 
prisonment rate, did nevertheless account for a substantial amount of 
the variation (see also Biles and McDonald 1992, p. 97 and table 26). 
Dixon concluded that differences in administrative traditions and the 
punitiveness of community attitudes may account for the unexplained 
variance in imprisonment between the jurisdictions. 

Later Babb (1992) compared Victoria and NSW, low and high im- 
prisonment states, respectively. He found the demographic character- 
istics of NSW and Victoria roughly similar in terms of urbanization, 
unemployment, age group (fifteen years to thirty-four years), and sin- 
gle-parent families. He also controlled for conviction rates, police 
strength, length of stay, and the proportion of prisoners on remand 
and concluded that the frequency of cases brought to courts or the 
greater demand for punishment in NSW compared to Victoria ac- 
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counted for the differences. Babb oddly‘neglected to control for the 
differences in the proportion of Aborigines found in either jurisdiction, 
so it is open to suggest that the larger Aboriginal population in NSW 
contributed to the greater frequency of cases. 

Harding (1992) also concluded that the high rate of imprisonment in 
WA compared to other states could mostly be attributed to the higher 
frequency of cases resulting in imprisonment. The most incarcerated 
group were Aborigines sentenced by lay magistrates in rural and re- 
mote WA. Harding argued that administrative traditions, particularly 
in WA lower courts, led to less use of noncustodial sanctions than in 
other states. Although subsequent research (Harding et al. 1995) found 
WA use of noncustodial sanctions by 1990 above the national average, 
Aborigines were still less likely to be given these orders relative to im- 
prisonment. This led Harding to urge curtailment of the power of lay 
magistrates to imprison, proactive review by superior courts of sum- 
mary court sentencing practice, and application of a radical quota 
scheme, restricting the number of prison beds (akin to the queuing 
practices found in the Netherlands), in order to reduce the rate of im- 
prisonment. All but the last were endorsed in 1995 by the state legisla- 
ture’s amendments to sentencing laws. 


B. Toward a General Theory of Aboriginal Imprisonment 

While variations in Aboriginal imprisonment and administrative fac- 
tors contribute to differences between jurisdictions, other intangible 
factors such as community attitudes may be relevant. For example, 
Broadhurst and Indermaur (1982) found public opinion to be more pu- 
nitive in WA than in comparable jurisdictions. 

1. The Frontier and Aboriginal Crime. ‘The high level of punitive- 
ness indicated by imprisonment rates and punitive attitudes in WA 
may both be associated with a “frontier” culture (Keen 1988; Tyler 
1993). That is, a settler society perceives itself as vulnerable and threat- 
ened by outsiders of whom the indigenous Aborigines—the “exotic 
other”—represent a traditional and recurring example. A literal fron- 
tier is also implied because vast areas remain “wilderness” and settlers 
or immigrants and the surviving indigenous people contest the social, 
economic, and moral domains, especially at the geographic and cross- 
cultural margins. In such a society the “‘frontier”’ metaphor justifies a 
more punitive response to crime and deviance since social order and 
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solidarity is conditional and constantly redefined to meet evolving cir- 
cumstances. 

Drawing in part from Erikson’s (1966) thesis that once a settler soci- 
ety subdues the wilderness, its sense of social solidarity weakens and 
“deviance” is internalized and redefined to recreate social order, it fol- 
lows that severe repression of crime or deviance is a normal conse- 
quence of establishing cultural solidarity. In Erikson’s thesis, social 
control in Puritan New England was reaffirmed through the “discov- 
ery” of witchcraft which acted to supplant the declining influence of 
the frontier on settler solidarity and morality. In this way cultural 
boundaries are exemplified by definitions of deviance, and in Austra- 
lia’s “frontier” states Aboriginal culture provides an inexhaustible 
source of deviant possibilities. In contrast to the dominant materialist, 
time-governed, politically cohesive, and largely Protestant Anglo-Aus- 
tralian culture, the Aboriginal cultural domain is characterized by the 
preservation of unique cultural practices, intense reciprocal relations, 
supreme individual sovereignty, and “the relatively unfettered con- 
sumption of time” (Rowse 1922, pp. 22-35). 

In postcolonial Australia, subjugation of the “wilderness” is incom- 
plete, and the literal and metaphorical frontier is defined along the axis 
of natural resource exploitation. The continuing process of coloniza- 
tion increases social interaction between the races, changes the nature 
of economic relations and governance (from assimilation to self-deter- 
mination), and provokes contests over land use and definitions of devi- 
ance. Coupled with the revival of Aboriginal land rights and the renais- 
sance of Aboriginal culture, even marginal threats such as those posed 
by the “moral” disorder of Aboriginal social life (as perceived by the 
dominant non-Aborigines) intensify conflict. Frontier states such as 
WA and the NT with large Aboriginal populations who retain or claim 
substantial areas of “undeveloped” land maintain strong elements of 
cultural authority and resist the drive for development and “progress” 
may be especially conducive to a punitive approach. 

Table 22 attempts to show the relationship between punitiveness 
and a “frontier” culture. Frontier is defined in this context by a gener- 
ally low level of urbanization and population density, a large and in- 
dependent Aboriginal population, and a sizable proportion of land in 
Aboriginal hands. The NT and WA best illustrate “frontier” 
jurisdictions, while Victoria and Tasmania are the least. South Austra- 
lia, Queensland, and NSW fall between. On the six general measures 
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provided in table 22, those jurisdictions with the highest frontier pro- 
file have the highest rates of imprisonment.”° 

‘Tasmania, Victoria, and NSW have average or below-average Ab- 
original populations, negligible proportions retaining traditional lan- 
guages, little or no land under Aboriginal “control” or claim, and rela- 
tively low Aboriginal participation in imprisonment. Western Australia 
and the NT have well-above-average Aboriginal populations, language 
retention, and large areas under Aboriginal control—both have high 
rates of imprisonment and very high Aboriginal participation in im- 
prisonment. South Australia has a below-average Aboriginal popula- 
tion, but higher language retention and significant areas under Aborig- 
inal control, whereas Queensland has an above-average Aboriginal 
population but below-average language retention and only a small area 
of land under Aboriginal control. Both have levels of Aboriginal partic- 
ipation in imprisonment that fall in between the extremes. 

The situation in Tasmania is especially instructive since it has an av- 
erage size Aboriginal population but the lowest level of overrepresen- 
tation in the prison population. Cove (1992, p. 156) has suggested that 
one important explanation for the lower participation rate of Aborigi- 
nes is the high degree of “cultural homogeneity, both among Tasma- 
nian Aborigines and between them and the wider Tasmanian popula- 
tion.” A clear indicator of homogeneity “is the predominance of 
Tasmanian Aborigines who are English only speakers—98.3 percent 
as compared to the national average of 76.8 percent.” 

2. Socioeconomic and Conflict Theories. ‘The “frontier” proposition 
requires more than the general relationships described in table 22 for 
convincing demonstration. The RCIADIC, for example, while recog- 
nizing cultural conflicts, gave primary emphasis to the overwhelming 
deprivation of Aborigines. Thus the “underlying issues” of poverty and 
subculture produce the exceedingly high overrepresentation of Aborig- 
ines in prison. These notions of causation are generally similar to or- 
thodox strain or conflict explanations of crime, and their cogency can 
be examined by using data from the 1994 NATSI survey. 

The NATSI survey data enabled broad indexes of Aboriginal socio- 


6 Calculation of Spearman’s rank-order correlation coefficients for the rankings in 
table 22 also lends support to the discussion that follows. In this method, tied rankings 
are allocated half scores; following this procedure changes the overall rankings margin- 
ally, by reversing the ranking of Tasmania and Victoria—Victoria has the lowest overall 
rank. Of the fifteen possible correlations between the rankings, we would expect a small 
number to be significant even if there were no relationships between the variables. How- 
ever, more than ten correlations were significant at the 5 percent level. 
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economic and cultural status to be created and compared with various 
measures of punitiveness including the prevalence of arrest among Ab- 
origines for each Australian jurisdiction. Jurisdictions with high Ab- 
original socioeconomic deficits are also those with strong Aboriginal 
cultures and consequently the highest levels of punitiveness as mea- 
sured by imprisonment and arrest rates. 

Thus the NATSI survey enables us to examine by jurisdiction the 
relationship of crime with Aboriginal cultural integrity or “strength” 
and socioeconomic or “stress” factors. The “cultural strength” index 
was based on data collected on the proportion of Aborigines who iden- 
tified with a geographical area or “homeland,” related to a clan or skin 
group, spoke an Aboriginal language, saw elders as important, voted in 
Aboriginal and Torres Strait Islander Council elections, and partici- 
pated in various cultural activities and ceremonies. Similarly, a socio- 
economic “stress” index was created by such factors as the proportion 
of single-parent families, the amount of unemployment (especially 
long-term employment), the extent of unsatisfactory housing and ser- 
vice access, the proportion on low incomes (less than $A 12,000), the 
extent that alcohol is considered the main health problem, and 
postschool qualifications rates. In addition, for each jurisdiction a 
crime or punitiveness index was created and operationalized as the pro- 
portion of the Aboriginal population arrested in the last five years 
(1994 NATSI survey), Aboriginal and overall police custody rates 
(1992 National Custody Survey, table 7), and Aboriginal and overall 
imprisonment rates (1994 National Prison Census, table 19). A com- 
bined measure comprised the punitiveness index because the “‘preva- 
lence of arrest”’ measure was less reliable than others, and overall rates 
(including Aborigines and non-Aborigines) are more accurate indica- 
tors of the relative punitiveness of jurisdictions. 

For this exercise the proportion of each jurisdiction’s population 
who reported assault victimization were given either a positive or nega- 
tive valence depending on the index. Thus the proportion of the Ab- 
original population not victimized was treated as a “‘cultural strength,” 
while the proportion victimized was treated as a “stress” indicator. 
The values in each index are scored and treated as additive, permitting 
the simple ranking of the jurisdictions according to their cultural 
“strength,” socioeconomic “stress,” and punitiveness. Based on the av- 
erage score for Australia, four jurisdictions (NT, WA, SA, and to a 
lesser extent NSW) are classed as having both high “cultural strength” 
and “stress”; two (Victoria and Tasmania) have low “cultural strength” 
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and “stress,” and one (Queensland) has high “cultural strength” and 
low “stress.” No jurisdiction is found with a high “stress” and low 
“cultural strength” pattern, although NSW borders on this classifica- 
tion (see table 23). 

Theoretically, “cultural strength” indicates a degree of resistance 
and potential conflict with the dominant society, while socioeconomic 
“stress” is an indicator of relative deprivation. Thus a high “cultural 
strength” ranking presumably associated with culture conflict should 
be related to a higher punitive rank, and similarly a high “stress” rank- 
ing would simulate deprivation or strain and should also be associated 
with a high punitive ranking. Consequently, those jurisdictions with 
high “cultural strength” and socioeconomic “stress” ranks would also 
be those most likely to have a high punitiveness rank. A series of rank- 
order correlation tests conducted on the three indices generally 
showed this to be the case and is consistent with those found in the 
above “frontier” analysis.’ That is, the “frontier” states NT and WA 
have the highest “strength” and “stress” scores and the highest police 
or prison custody rates and high overall punitiveness ranks, while Tas- 
mania and Victoria with low “strength” and low “stress” ranks were 
found with the lowest custody rates and punitiveness ranks. Although 
slight variations were observed depending on the combination of puni- 
tive indicators employed, these did not sufficiently alter the general 
relative order of jurisdictions (for detailed results and discussion, see 
Broadhurst 1996). 

These analyses support the proposition that cultural strength and 
socioeconomic stress are associated with higher punitiveness. Most 
striking was the high correlation between “cultural strength” and 
“stress” such that either index could be regarded as interchangeable 
and arguably support a conflict-stress model of Aboriginal criminaliza- 
tion. An exception appears to be the case of the NT which has the 
highest “cultural strength” and socioeconomic “stress” rank, but Ab- 
original arrest and imprisonment modestly, or only poorly, correlated 
with these factors. Nevertheless, the NT has the highest rank when 
overall police and prison custody rates are correlated and a moderately 


27 Spearman rank-order correlation tests were conducted on the “strength” and 
“stress” indices and on the arrest, police custody, prison census indices, and the com- 
bined “punitive index.” In all, fifteen tests were conducted of which all but four were 
significant at the 95 percent (“) or 99 percent (ey confidence level. Strength and stress 
were highly correlated (7, = 0.96**), and both were significantly correlated with all indi- 
ces except NATSI arrest. 
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high (3) punitiveness index rank. The lower correlation with Aborigi- 
nal arrest and custody and “culture”’/“stress” indexes in the NT raises 
the possibility that, given its exceptionally large Aboriginal population 
and high land and language retention, high cultural strength provides 
immunity to excessive criminalization. This hypothesis is strengthened 
by the fact that culturally strong states like the NT, Queensland, and 
to a lesser extent WA have lower assault victimization rates. Tasmania 
complies entirely with expectations by having both the lowest 
“strength” and “stress” rank and the lowest crime rank on all mea- 
sures. Moreover, WA and SA which have a very high “cultural 
strength” and “stress” index also have the highest arrest rankings and 
very high overall punitiveness rank. 


C. Conclusion 

Diverse rates of imprisonment between jurisdictions can usually be 
“attributed to fundamental differences in the character of a society 
over long time periods or significant differences in society or govern- 
ment” (Zimring and Hawkins 1991, p. 222). Punishment could be a 
sensitive indicator of cultural differences, and in turn sensibilities about 
the infliction of pain a better indicator of the scale of imprisonment 
than the actual amount of crime. Moreover, differential rates of im- 
prisonment for minority and disenfranchised groups might also reflect 
the extent to which contested cultural boundaries are defined by devi- 
ance and remain unresolved by legalistic solutions. Finding convincing 
data to explain why some states have scales of imprisonment widely 
different from others is difficult (once account is taken of variation in 
the amount of and responses to recorded crime), but differences arising 
from the “frontier” character of some Australian states suggests the 
usefulness of culture-conflict explanations. 

However, swift changes in imprisonment rates over short periods of 
time, as have recently occurred in the United States and in some Aus- 
tralian states, suggest penal “reforms” are not mere captives to more 
or less stable sociocultural factors. That the scale of imprisonment ap- 
pears to be somewhat insensitive to the amount of crime also suggests 
that questions of the effectiveness of imprisonment are less important 
to the scale of imprisonment than the demand for punishment. Argua- 
bly, the scale of punishment responds more to “market forces” than to 
strictly rational purposes, and thus the effectiveness of punishment will 
be less relevant than issues about “for whom” and “for what” impris- 
onment is used (Wilkins 1991). 
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It has been popular to dramatize and criticize the high level of Ab- 
original overrepresentation because “when imprisonment does not de- 
ter but is shouldered by the Aboriginal as an inevitable yoke to be car- 
ried as a consequence of his residence in white society, we would be 
moronic to go on using it punitively and ineffectively” (Clifford 1982, 
p. 11). This criticism assumes that imprisonment should work to re- 
duce or affect crime. However, reductionist goals may be incidental to 
the symbolic role of punishment (Garland 1990). Given the economy 
of imprisonment as a means of regulating the disorder represented by 
Aboriginal deviance, its deployment may be useful in managing the 
stress of race conflict and cross-cultural inequalities. Efforts to reduce 
Aboriginal involvement in imprisonment by mechanistic means may 
therefore be limited since these do not address the demand for punish- 
ment. 
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The relationship between crime and race or ethnicity has important 
implications for Canada. The constitution affirms the country’s 
multicultural heritage. As in other Western nations, certain minorities are 
overrepresented in the prison population. Aboriginal and black offenders 
account for a disproportionate number of admissions. There has not been 
much research on why such disproportions exist, except concerning 
Aboriginal Canadians. Canada is not immune to problems of 
discrimination. Compared with whites, black accuseds are significantly 
more likely to be denied pretrial release on bail and, for certain offenses, 
to be incarcerated. 


Although Canadians pride themselves on the tolerant and law-abiding 
nature of their society, the relationship between race or ethnicity and 
crime has provoked important debate in recent years. Relations be- 
tween the police and certain ethnic groups in Canada’s major cities 
have become increasingly strained as a result of certain high-profile in- 
cidents. These problems gave rise in 1993 to the creation of a major 
public inquiry in the province of Ontario into allegations of systemic 
racism in the Ontario criminal justice system. There have been calls 
for greater vigilance in terms of immigration in order to prevent an 
increase of crime. There has also been a heated (and as yet unresolved) 
debate as to whether criminal justice statistics should record the race 
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or ethnicity of suspects or accuseds. In short, many of the issues that 
have arisen in other jurisdictions, and which are explored by other es- 
says in this volume, have confronted Canadians. In some respects Can- 
ada’s experience and response have been unique. 

Public and professional concern about crime and ethnicity in Can- 
ada focuses on two groups: Aboriginal Canadians and blacks. Both tend 
to be overrepresented in prison admissions, although in different parts 
of the country. There has been a great deal of attention paid to Ab- 
original Canadians, far less to the black population. That is now 
changing, as the percentage of the population accounted for by visible 
minorities rises, and as a result of problems between the black commu- 
nities and the police in Toronto and Montreal. There are accordingly 
similarities and discontinuities. Although both minorities are over- 
represented in correctional statistics, their experiences are quite differ- 
ent. We explore the issues relating to both groups in this essay. It is 
clear from previously published research, as well as a large-scale new 
study reported here for the first time, that discriminatory treatment of 
both populations accounts in part at least for the overrepresentation of 
Aboriginals and blacks in the country’s correctional institutions. How- 
ever, the discrimination effect is not of the consistency or magnitude 
observed in other jurisdictions. Thus at the sentencing stage, an of- 
fender’s race affects the disposition imposed only for a small number 
of offenses. 

In this essay, we summarize race, ethnicity, and crime issues in the 
Canadian criminal justice system. We begin, in Section I, with an in- 
troduction to the constitutional context and the current ethnographic 
profile of the country. This section also includes a discussion of recent 
events in Canada and a summary of statistics relating to the dispropor- 
tions of racial and ethnic minorities in the prison population. Section 
II discusses research on victimization and offending patterns of racial 
minorities. Section II presents a summary of research findings on the 
processing of racial and ethnic minorities by the criminal justice sys- 
tem. For Aboriginal Canadians, we review the considerable literature 
on this topic that has accumulated to date. For the black minority, we 
discuss the findings from the first major empirical study on the treat- 
ment of black accuseds. The focus of this study was on the bail and 
sentencing stages. We offer evidence to show that black accuseds are 
subject to differential treatment by the criminal justice system in On- 
tario. In Section IV we draw some conclusions relating to the issues of 
disparity and discrimination. 
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I. Canada’s Ethnic Profile 

Canada prides itself as being a “multicultural” society. The popular 
image held by many Canadians is that Canada represents a “mosaic” 
of ethnic backgrounds rather than the “melting pot” image more pop- 
ular, in some periods, in the United States. Careful observers have sug- 
gested that this mosaic is, of course, hierarchical—a “vertical mosaic” 
to quote the title of a highly acclaimed book (Porter 1972). Though it 
is a bit difficult to know how to interpret it, Canada’s multicultural 
heritage is written into its 1982 Constitution. Section 27 of the Char- 
ter of Rights and Freedoms indicates: “This Charter shall be inter- 
preted in a manner consistent with the preservation and enhancement 
of the multicultural heritage of Canadians.” Canada’s Constitution 
guarantees all of the normal civil liberties and legal rights that are part 
of Western democratic tradition. Interpreting these in the context of 
a “multicultural heritage” is likely to be a challenge. 

The Constitution also guarantees certain Aboriginal rights—though 
these rights are hard to enumerate because they refer to other docu- 
ments that are, themselves, somewhat ambiguous. The Constitution 
guarantees, in Section 15: (1) every individual is equal before and un- 
der the law and has the right to the equal protection and equal benefit 
of the law without discrimination and, in particular, without discrimi- 
nation based on race, national or ethnic origin, color, religion, sex, age, 
or mental or physical disability. (2) Subsection (1) does not preclude 
any law, program, or activity that has as its object the amelioration of 
conditions of disadvantaged individuals or groups including those that 
are disadvantaged because of race, national or ethnic origin, color, reli- 
gion, sex, age, or mental or physical disability. 

These are the constitutional guarantees, but the “rights” laid out in 
the Constitution are quite different from the realities in society, as will 
be seen in the course of this essay. 


A. Race, Ethnicity, and Immigration in Canada 

It has been suggested (Breton 1988) that in order to understand the 
nature of ethnicity in Canada, one has to realize that ethnic differentia- 
tion can be described on three important—and historically very differ- 
ent—axes: between Aboriginal and non-Aboriginal people; between 
French and English; and between the original colonizing groups (the 
“French” and the “English”’) and the other immigrant groups. 

Breton (1988) points out that the issues—whether they be language 
issues or criminal justice issues—play out differently depending on 
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which “ethnicity” axis one looks at. Thus, for example, one cannot as- 
sume that the issues related to Aboriginal people in the criminal justice 
system and those related to black people have any particular character- 
istics in common. 

Talking about issues of “race” in Canada becomes more compli- 
cated since even the word “race” has, at various points in Canadian 
history, referred to quite different phenomena. At various times, the 
French and the English in Canada have been referred to as being dif- 
ferent races. At other times, “the French” and “the English” have been 
referred to as being of different “cultures.” Similarly, treating Aborigi- 
nal people as a single “race” in contrast with “non-Aboriginal” people 
has a tendency to lump together within each category of people some 
rather heterogeneous groups. Finally, the experience of the various 
“other immigrant groups” (“other” than the “English” and “French’’) 
is enormously varied in some ways. 

Recently, a legal category has been created (in employment equity 
legislation, for example) called “visible minorities.” Who is “visible” 
is sometimes a complex issue. But when “facts” are cited suggesting 
that, as a group, “visible minorities” are better educated and have 
higher-status jobs than “‘nonvisible minorities,” one has to remember 
that the “mean educational level” of the “visible minorities” consists 
of the mixing of groups with quite different experiences. The “aver- 
age” may not, therefore, describe members of any single group. 

Canadian provinces vary enormously in terms of the origin of their 
residents. Canada’s most populous province, Ontario, has seen large 
demographic changes over the past ninety years. It is estimated that, 
in the beginning of the twentieth century, 86 percent of Ontario’s pop- 
ulation was of either British or French origin (Breton 1988). By 1986, 
only 50 percent listed their ethnic origins as solely English (44 percent) 
or French (6 percent). 

But “ethnicity” is only one part of the “race” story. It is estimated 
that in 1986, 9 percent of the Ontario population were “racial minori- 
ties””—a term that the Ontario government defines as “non-white and/ 
or non-Caucasian” (Ontario Ministry of Citizenship 1991). Seventy 
percent of this group were born outside Canada. By 1991, 10.5 percent 
of the Ontario population consisted of (single-origin) racial minorities. 
The proportion of Ontario residents who are “racial minorities” is ex- 
pected to increase to about 15 percent by the year 2011. According to 
the 1986 census, the largest single “racial” group in Ontario were 
those described as “black,” making up about 29 percent of the racial 
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minority population. In 1991, the single-origin black (African, Carib- 
bean, “black”) population made up 2.3 percent of the Ontario popula- 
tion, 1.3 percent of the Canadian population, and 4.9 percent of the 
Toronto population. Aboriginal people are estimated to be about 2 
percent of the Ontario population (Ontario Ministry of Citizenship 
1991): 

The origin of Canada’s black population has changed dramatically 
in the past thirty years (Walker 1988). Until the 1960s, most of Cana- 
da’s black population came from the United States. In the 1960s, 
changes to Canada’s immigration rules, among other things, resulted 
in increased numbers of black immigrants from Africa and the West 
Indies; the black population changed from being overwhelmingly 
American in origin to becoming overwhelmingly West Indian and Af- 
rican (Walker 1988). Eighty percent of the English-speaking West In- 
dian immigrants settled in Ontario, primarily in Toronto (Labelle, 
Larose, and Piché 1988). The majority of recent West Indian immi- 
grants to Ontario are, relative to the population as a whole, underrep- 
resented among those who are wealthy and have high levels of educa- 
tion and overrepresented among those from the lower educational and 
economic strata (Labelle, Larose, and Piché 1988). 

Part of the difficulty in writing about “race” or “ethnicity” in Can- 
ada is that Canada, like some other countries (Statistics Canada and 
the U.S. Bureau of the Census 1992), has had some difficulty arriving 
at a method of assessing race or ethnicity. In the major national census 
that takes place every ten years, different questions have been used in 
each administration of the census between 1951 and 1991. Thus it is 
not surprising to learn that the questions will be changed once again 
in the next census. 

The changes are not trivial and can be seen as social indicators in 
and of themselves. From 1901 through 1941, for example, “racial ori- 
gins” were asked (and those with non-European or non-Aboriginal or- 
igins were described as being “Negro or Mongolian [Chinese or Japa- 
nese] as the case may be” [White, Badets, and Renaud 1992, p. 225]). 
Looking at more recent censuses, in 1951, 1961, and 1971, respon- 
dents were asked only about their paternal ancestry countries (White, 
Badets, and Renaud 1992, p. 239). Furthermore, the characterization 
of a person as being of a specific ethnic group was performed by the 
census taker until 1971 (White, Badets, and Renaud 1992, p. 227). The 
1961 published definition of “ethnicity,” for example, reveals a fair 
amount about Canada’s view at that time of this characteristic: “In the 
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census, a person’s ethnic group is traced through his father. In 1961, 
each person was asked the question, “To what ethnic or cultural group 
did you or your ancestors (on the male side) belong on coming to this 
continent?’ The language spoken at the time by the person was used 
as an aid in determining the person’s ethnic group. Special instructions 
were provided in cases where the language criterion was not applica- 
ble” (Dominion Bureau of Statistics 1963). 

Until 1981, only one descriptor was allowed. In 1981, the number 
of descriptors of a single person increased dramatically, and by the 
1991 census people were able to check off any or all of fifteen “ethnic 
or cultural groups” to which “this person’s ancestors belong” (includ- 
ing such diverse descriptors as English, Italian, black, Jewish, and Mé- 
tis). People were also allowed to write in choices. Such is multicultur- 
alism. In the next census, Statistics Canada has received federal cabinet 
approval to ask respondents if they fit into one or more “racial” groups 
including white, black, Chinese, South Asian, and so forth, in order to 
get baseline data needed to fulfill government employment equity laws 
(Mitchell 1995). However, even this is controversial. Canada’s national 
newspaper, the Globe and Mail, carried its story about the decision to 
measure “race’’.on the front page of its newspaper, complete with criti- 
cisms of the decision by academic anthropologists. 

The result of these changes in the measuring instrument is that it is 
impossible to have comparable estimates of the proportion of Canadi- 
ans who were not “white” across different censuses. Nevertheless, one 
can estimate the number who might not be considered to be “white” 
by those varying definitions. Our estimate, for the past few decades of 
the proportion of Canadians who are Aboriginal or of “non-Euro- 
pean” origins, is contained in table 1. These data are very rough esti- 
mates, but give a flavor of the changes that have occurred in the past 
thirty years. 

Canada’s immigration policy reflects, in many ways, shifting eco- 
nomic concerns and social attitudes. In the late nineteenth century, im- 
migration was largely from Europe and from the United States. At the 
close of the nineteenth and the beginning of the twentieth century, 
policy was driven explicitly by the goal of inducing experienced (largely 
European) farmers to move to the Canadian prairies to develop agri- 
culture. Recruitment and inducements to come to Canada, therefore, 
focused on (white) Europeans. Restrictions in the latter part of the 
century reflected racist Canadian attitudes. For example, in 1885, the 
federal government imposed a “head tax” on Chinese immigrants in 
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TABLE 1 


Percentage Change in the “Ethnic 
Origins” of Canadians, 1961-91 


Non-European Origin Aboriginal 


1961 2.0 2 
1971 5.6 ler 
1981 oe 2.0 
1991 8.5 Sad 


Source.—Data derived from Dominion Bureau 
of Statistics (1963, 1973); Statistics Canada (1984, 
1993). 


an attempt to discourage immigration. Such taxes lasted for over sixty 
years and were not imposed on any other ethnic group. After World 
War I, additional restrictions were added which lasted until the 1960s. 
At that point, country of origin, economic status, and employment 
background of immigrants became somewhat less important than they 
had been in the past. 

Canada’s Aboriginal population is also changing. It is now estimated 
that more than half of Canada’s native people live “off reserve,” often 
in large urban centers. In Ontario, it is estimated that about two-thirds 
of the Aboriginal population lives off reserve. But the size of the Ab- 
original population has increased dramatically due in part to social and 
legal changes rather than birthrates. In the mid-1980s, for example, the 
federal government changed the legal definition of a “status Indian” 
(one who could claim rights under the federal Indian Act). The result 
was that thousands of people living off reserves who prior to that time 
had not been legal Indians were, all of a sudden, full- (or in some in- 
stances, almost full-) status Indians who could live on reserves. More 
interesting were the changes that were revealed in the 1991 national 
census. The number of people identifying themselves as Aboriginal 
people in that census increased dramatically over five and ten years ear- 
lier, presumably as a result of changing perceptions of the connotation 
and value of being an Aboriginal person. Nevertheless, even this num- 
ber underestimates the number of Aboriginal people in Canada since, 
in recent censuses, a number of Indian reserves (“about 55” in 1991, 
according to White, Badets, and Renaud 1992, p. 247) did not “partici- 
pate” in the census for a number of complex political reasons. 

Given the ambivalence that Canadians have apparently felt toward 
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measuring race and ethnicity, it is not surprising that we have very few 
data on these dimensions for those in the criminal justice system. In 
general, such data are not collected, the main exception being data re- 
lated to Aboriginal people and, sometimes, correctional data. In the 
early 1990s, as part of a large change in the way in which Canadian 
“Uniform Crime Reports” data were reported, it had been proposed 
that the police collect race data on suspects and victims. Public opposi- 
tion forced the police and Canada’s national statistical agency to re- 
think this policy. The issue of collecting “race crime statistics,” how- 
ever, was debated publicly and in academic journals (see, e.g., Doob 
1991; and the various articles in the special issue of the Canadian four- 
nal of Criminology: Roberts 1994¢c). 


B. Commission on Systemic Racism in the Ontario Criminal 

Justice System : 

Although Canadians may talk a great deal about the issue, little is 
known about the relationship between “race” (or ethnicity) and 
“crime” or decisions in the criminal justice system in Canada. This is 
about to change, at least in the province of Ontario. The commission 
was established in 1992 to inquire into and make recommendations 
about the extent to which the criminal justice system in Ontario re- 
flects systemic racism. In early 1996 it released its final report con- 
taining seventy-seven recommendations. The commission found evi- 
dence of differential treatment of black persons at several stages in the 
criminal process, although the strength of the effect was stronger at 
some stages than others. Both of us were involved in one of the major 
empirical research projects, and in Section III of this essay we summa- 
rize the principal findings from that research. 

The Commission on Systemic Racism in the Ontario Criminal Jus- 
tice System had the responsibility, among other things, to look into 
the treatment of “blacks and other racial minorities” in the criminal 
justice system. “Blacks and other racial minorities” packs a lot of 
meaning into five words. The working presumption appeared to be 
that issues involving racism in the criminal justice system would be 
most pronounced with respect to blacks. Although “Asian” or “Viet- 
namese” gangs make news from time to time, in Ontario at least blacks 
are the focus of the largest attention. Public concern about “black” (or 
“‘Jamaican”’) crime is often discussed in the newspapers and in the elec- 
tronic media. Furthermore, a number of shootings of black people by 
the police in Toronto and Montreal over the past few years have fo- 
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cused concern about the manner in which the police, in particular, 
treat black people. 

The commission decided not to look at the treatment of Aboriginal 
people. The immediate reason for this is simple and clear: Aboriginal 
people in Canada, because of their special constitutional status, are re- 
luctant to have their concerns about treatment be seen simply as a form 
of “racism” or “unfair treatment” accorded to “visible minorities.” In- 
deed, definitions of “groups” for certain legal purposes clearly differ- 
entiate between Aboriginal people and “visible minorities.” In employ- 
ment equity legislation, for example, they form separate legally defined 
groups. 


C. Definitions 

Throughout this essay, we have had to live with various definitions 
of race and ethnicity. The difficulty for Canadian researchers is that 
current census data allow respondents to classify themselves in a large 
number of different ways, while the criminal justice system either im- 
poses a much simpler classification of its own or allows offenders to 
classify themselves using a system that does not correspond to the cen- 
sus scheme. 

In our discussion of the research on racial disproportions in Cana- 
da’s penal institutions, we draw on the census data, which we have 
sometimes had to simplify by including only those persons who report 
a single ethnic origin. We generally use three principal categories: Ab- 
originals, blacks, and whites. For the original research, described in 
Section III, we are concerned with processing rather than dispropor- 
tion. There we use a binary breakdown (black, white), which simply 
represents a skin-color judgment made by a police officer at the time 
of the arrest. We are in a sense interested in what the police consider 
black to be, rather than a self-classification of black. Clearly though, 
these variable definitions and classifications are unsatisfactory. For the 
present, however, they provide sufficient information to answer some 
of the basic questions raised by this essay. 


D. Racial Disproportions in Canada’s Prisons 

As Michael Tonry notes, a significant racial disproportion exists in 
U.S. prisons: in 1991, blacks made up 12 percent of the general popu- 
lation, but accounted for almost half (48 percent) of the population of 
prison and jail inmates (Tonry 19944, p. 97; Tonry 19946). Similar 
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findings exist in England and Wales (see Smith 1994). To what extent 
is this racial disproportion a problem in Canada? 

Researchers working on race in Canada face a somewhat more com- 
plex database than their counterparts in the United States. The picture 
is further complicated by the federal-provincial split in criminal justice 
jurisdiction. According to the constitution, Canada’s criminal laws are 
within the jurisdiction of the federal government. The administration 
of justice, however, is a provincial responsibility. Those with sentences 
totaling less than two years are imprisoned by the provinces. Those 
with aggregate sentences of two years or more are placed in federal 
penitentiaries. 

Given the provincial administration of most criminal justice matters, 
and of most prison sentences, it should come as no surprise that data 
are not available on the racial origin of inmates in all provinces and 
territories. The type of ethnic-racial data collected by correctional sys- 
tems varies considerably across Canada and usually reflects the paro- 
chial interests of each jurisdiction. In Ontario, for example, the correc- 
tional system records the ethnicity of inmates (as seen and recorded by 
the intake officer), and these data are available (although not routinely 
published). British Columbia, however, has detailed, comprehensive 
statistics on inmates broken down by whether they are native or non- 
native. Thus we know that 16 percent of adult admissions in British 
Columbia are Aboriginals. But there is no information available on vis- 
ible minorities other than Aboriginals, even though there is significant 
proportion of Asians in the province, particularly in Vancouver. In the 
province of Quebec, where there are significant numbers of blacks and 
Aboriginals, the correctional system classifies admissions as one of four 
categories: Francophones, Anglophones, Amerindian, Inuit. Clearly 
then, Canada needs better information on the ethnic composition of 
the custodial population. 

It is hard, therefore, to make statements about the racial dispropor- 
tion of various ethnic groups in Canada by relying on provincial cor- 
rections data. It can be said that to date at least, the focus on racial 
disproportion in prison populations has almost always been on Aborig- 
inals, rather than on blacks, or South or East Asians. 

1. Federal Penitentiaries (Sentences of Two Years or Longer). ‘The fed- 
eral government has responsibility for Canada’s penitentiaries, which 
house all offenders sentenced to terms of two years or longer. On an 
average day in 1993-94, federal prisoners accounted for about 48 per- 
cent of the 27,573 sentenced prisoners (Reed 1995). In this long-term 
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prison environment, Aboriginal Canadians and blacks are overrepre- 
sented, although the disproportion is more striking for the former. Ab- 
originals can be considered to account for approximately between 3.7 
percent of the general population. Of the 14,823 inmates in the federal 
system on an average day in 1993, 12 percent were Aboriginal (Correc- 
tional Services Canada 1994, p. 19). Admission data are much the 
same: 12 percent of the sentenced admissions to federal custody were 
described in 1993-94 as being Aboriginal—a proportion that has not 
changed dramatically in the previous five years. Blacks account for 
about 2 percent of the general Canadian population and 5 percent of 
the federal inmate population (Correctional Services Canada 1994, 
palo)? 

2. Provincial fails (Sentences under Two Years). The picture changes 
considerably at the provincial level, however. Across Canada as a 
whole, 17 percent of provincial prison admissions were described as 
being Aboriginal in 1993-94. This figure is similar to what it was in 
1989-90 (18 percent) and 1990-91 (19 percent). Unfortunately, daily 
prison census data are not available on a national basis for provincial 
prisons.’ The proportion of Aboriginal inmates in the provincial jail 
populations varies from 2 percent in Quebec to 90 percent in the 
Northwest Territories. Several provinces have very high proportions 
of Aboriginal people admitted to prison. In 1993-94 in Saskatchewan 
they represented 72 percent of sentenced admissions, and in Manitoba 
47 percent of the sentenced admissions to provincial prisons (Canadian 
Centre for Justice Statistics 1994). 

Table 2 gives a rough description, province by province, of the over- 
representation of Aboriginal people admitted to provincial institutions. 
It should be remembered that the population estimates of Aboriginal 
people for each province were created using different methods from 
the assessments of being Aboriginal by the provincial correctional au- 
thorities.’ We have, as a result, very little confidence in the exact num- 


' By this term we mean people who classify themselves as such in response to a census 
questionnaire. 

? Because the average daily prison census data are not available broken down by race 
for provincial prisons, we were not able to calculate imprisonment rates for Aboriginal 
and other prisoners. 

3 Rach time we went to a different Statistics Canada source for estimates of the Ab- 
original population in Canada, we came up with different estimates. The reasons have 
been described elsewhere but relate to such problems as different definitions of “Aborig- 
inal” (e.g., single ethnicity vs. multiple ethnicity) or different estimates of the number 
of those who refused, for political reasons, to participate in the census. Estimates are 
unstable because at different times different assumptions are made about the transient 
lives of some Aboriginal people in urban settings. Recently shifting sensibilities of people 
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TABLE, 2 * 


Percentage of Overrepresentation of Aboriginal People in Provincial 
Prison Admissions (1993-94) 


General Population: Sentenced Admissions: 
Proportion Aboriginal Proportion Aboriginal 
Newfoundland and Labrador 2 4 
Prince Edward Island 4 + 
Nova Scotia 1.0 4+ 
New Brunswick 1 6 
Quebec 1 2 
Ontario 1-2 7 
Manitoba 9 47 
Saskatchewan 9 72 
Alberta 4 34 
British Columbia 3 16 
Yukon 16 . 62 
Northwest Territories 57 90 
Canada 2.2—4.0 17 


Source.—Estimates on the Aboriginal people in each province are derived from the 
Aboriginal people’s survey, “Language, Tradition, Health, Lifestyle, and Social Issues,” 
in Statistics Canada (1993). Population estimates, with the year 1991 used as a base, are 
derived from Statistics Canada (1993), app. B. See also Canadian Centre for Justice 
Statistics (1994), table 17. The data reported for 1993-94 are very similar to those for 
1990-91. 


bers presented in the table. However, they give a rough picture of what 
is, undoubtedly, the case: Aboriginal people are vastly overrepresented 
in provincial admissions (and probably, as a result, in the prison popu- 
lation generally).* 

Although not all provincial and territorial correctional authorities 
record or publish statistics relating to visible minorities other than Ab- 
originals, it is clear that in some provinces, there is a disproportion of 
black inmates. In fact, in some regions, the racial disproportion of 


of Aboriginal and mixed Aboriginal ancestry have apparently led more people to identify 
themselves as being Aboriginal. Finally, changes that came into place in the mid-1980s 
in the legal definition of what constitutes an “Indian” under the Indian Act may well 
have affected the likelihood that a person would identify himself or herself as having 
Aboriginal origins. The range of the estimated size of the “Aboriginal” population of 
Canada does not approach, however, the range of the estimated prison population of 
“Aboriginal people.” 

‘ Because we have so little confidence in the meaning of the exact published numbers 
in this and other tables that involve population estimates (or Aboriginal and other “visi- 
ble minorities” such as blacks), we are reluctant to reify these numbers further by turn- 
ing them into imprisonment rates. 
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blacks matches that of Aboriginals. Recent data from Ontario bear this 
out. Blacks and “Arabians”? accounted for over 16 percent of admis- 
sions in the same year, a substantial overrepresentation relative to their 
incidence in the general Ontario population (Ontario Ministry of the 
Solicitor General and Correctional Services 1994) estimated by an- 
other Ontario Ministry to be about 2.4 percent of the population (On- 
tario Ministry of Citizenship 1991). 

When the Ontario correctional admission data are converted to 
rates, the black-white comparisons become striking. Using 1991 census 
data from Ontario, and 1992-93 admissions data from Ontario correc- 
tional facilities, analyses reveal a prison admission rate of 705 per 
100,000 residents for whites, compared to 3,686 for blacks. The rate 
for Aboriginals is 1,993 per 100,000. When the male data are analyzed 
separately, the black admission rate rises to 6,796 per 100,000, com- 
pared to 1,326 for whites and 3,600 for Aboriginals. These incarcera- 
tion statistics show the same pattern as the data from the United States 
cited by Tonry (19942, table 4). Clearly, then, when we talk about ra- 
cial disproportions in Canada’s correctional institutions, we are not 
talking only about Aboriginal Canadians. This may seem obvious, but 
unlike the data for Aboriginals, these data are not part of the public 
discourse about crime and the criminal justice system in Canada. The 
Canadian Centre for Justice Statistics publishes, on a regular basis, the 
“percent Aboriginal” who are admitted to provincial custody under 
the category “selected inmate characteristics,” but there is no mention 
of blacks or other visible minorities. 


FE. Discrimination as a Public Issue 

The intersection of race, ethnicity, and crime has, with one impor- 
tant exception, only recently become an important public issue in this 
country. There are several reasons for this: the changing ethnographic 
profile of the country, combined with fears that crime is rising, may 
have focused attention on recent immigrants. 

The exception is the case of Aboriginal Canadians. It has long been 
acknowledged by criminal justice officials and politicians of all levels 
that a disproportionate number of Aboriginals occupy Canada’s pris- 
ons. It is further recognized that this disproportion is likely to be a 
consequence of some combination of the following: higher rates of of- 


‘This is the term employed in data releases from the Ontario Ministry of Correc- 
tional Services; it is not necessarily the term provided by inmates at the time of admis- 
sion when they are asked to identify their ethnic origins. 
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fending by the Aboriginal population, higher use of the criminal justice 
system in some Aboriginal communities to deal with certain types of 
crime, direct and indirect discrimination by the criminal justice system, 
and the socially disadvantaged role occupied by Aboriginals in Cana- 
dian society. Awareness of the problem is to be found in the prolifera- 
tion of government inquiries and commissions that have studied the 
treatment of Aboriginal offenders. These include the inquiry into the 
wrongful conviction of Donald Marshall,° and, most recently, a royal 
commission into the role of Aboriginals in Canadian society. As well, 
there has been a great deal of empirical research into the treatment of 
Aboriginal offenders. Discrimination toward Aboriginal offenders is a 
social issue which receives considerable media attention. More re- 
cently, however, public attention has focused on serious crimes of vio- 
lence committed by other visible minorities, particularly blacks and re- 
cent immigrants to Canada. One consequence has been a debate over 
the use of criminal justice statistics that include the race or ethnic ori- 
gin of the suspect or accused. 

1. Criminal Justice Statistics and Race/Ethnicity of the Suspect/Accused. 
As with other countries, the issue of ‘““who commits crimes”’ is not sim- 
ply an empirical’question that is difficult to answer. It is a question that 
elicits an intensely political debate. In the days before computers, those 
keeping statistics about crime and the criminal justice system appar- 
ently thought nothing of recording the “national origin” of people 
who became entangled in the criminal justice system. Thus in 1929, 
when J. C. McRuer (who subsequently became a chief justice of the 
Supreme Court of Ontario and author of a royal commission report 
on civil rights) was giving a speech in Toronto on the nature of Cana- 
dian crime, he responded to those commentators who blamed crime 
on immigrants by citing court and prison statistics on who was appre- 
hended for committing crime. He pointed out that although the 
foreign-born (mostly, of course, from the United States and Europe) 
committed some crimes, the vast majority of crime in Ontario was 
committed by those born in Canada (McRuer 1929), 

The kind of statistics reviewed by McRuer are no longer available 
in Canada. The formalization of a national effort to collect police, 
court, and corrections statistics led to a decline in the quantity of infor- 
mation collected on any individual case or person. The introduction 


Donald Marshall was a Mik’Maq Indian in Nova Scotia who spent eleven years in 
prison for a crime committed by another person. 
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of computerization of the statistics collecting system led to a further 
reduction in information. Indeed, the attempt to computerize court 
statistics in the early 1970s killed off the collection of all court statistics 
for over twenty years. Canada is only now beginning to publish court 
statistics gathered from some courts in some provinces (Turner 1993). 
On the “information highway” of the 1990s, those working on Cana- 
dian adult court statistics are in the garage trying desperately to rein- 
vent the wheel. 

The current situation then is that Statistics Canada does not collect 
data on the racial or ethnic origin of suspects, accuseds, or convicted 
persons, though it does publish correctional statistics on Aboriginal 
people. Statistics Canada asked police forces to submit data on the eth- 
nic origin of suspects for a trial period in 1990. As well, a consultation 
exercise was held with criminal justice professionals. The exercise was 
terminated, and the request for such data abandoned, it would appear, 
for two principal reasons. First, only a minority of police forces were 
submitting the information to Statistics Canada. Police forces were un- 
willing, or unable, to provide data on the racial or ethnic origin of sus- 
pects. Second, there was a negative response from black community 
groups and many academics, all of whom had reservations about the 
utility of collecting and publishing such data. Following that experi- 
ment, Statistics Canada decided not to collect such information. Mea- 
sures of race and ethnicity are not at present on the official “wish list” 
of data to be collected, although this could change in the future, as 
several influential pressure groups such as the Canadian Association for 
Chiefs of Police are advocating the collection and publication of such 
data. 

The issue of collecting crime statistics with “race” as one of the vari- 
ables is, itself, an issue that is almost as hotly debated as the issue of 
who, actually, is committing crime. The term “race-crime statistics” 
became a topic, in itself, that was publicly debated: one was often la- 
beled as being “for” or “against” race-crime statistics. A great deal of 
public and media attention focused on the issues of race-crime statis- 
tics in 1991. This arose after several “leaks” of “statistics” purporting 
to show that blacks, Vietnamese, and Chinese refugees were particu- 
larly active in committing crimes in Toronto. (These “statistics” were 
little more than rough guesses based on the personal experiences of 
some Toronto police officers.) It was the controversy surrounding 
these data and the “discovery” by the newspapers that the police were 
planning on collecting these data routinely that led to the political de- 
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cision not to collect the data on a national basis. Before the national 
decision was made, some police forces had been ordered by their (civil- 
ian) boards not to forward such data to the national statistical agency 
and not to code the information from original “occurrence reports.” 

The debate surrounding race-crime statistics reemerged in 1994 
when the Globe and Mail (Canada’s principal newspaper) ran a long 
front-page feature story on the issue of collecting “race-crime statis- 
tics,” complete with an edited transcript of a panel discussion on the 
topic. They also, rather laboriously, coded the race of suspects con- 
tained in the reports prepared by the police for the news media on 
crimes occurring each day.’ These data were then used to illustrate the 
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difficulties in drawing inferences from such race-crime statistics. Fi- 
nally, Canada’s only popular afternoon TV talk show had a panel dis- 
cussion with participation from a live audience on the issue of “‘race- 
crime statistics.” News media interest in race-crime issues intensified 
in April 1994, when several homicides in Canadian cities were commit- 
ted by black youths. Politicians have been involved in the issue as well. 
Several municipal officials have called for the collection of race-crime 
data. 

2. Role of the Academic Community. ‘Vhe Centre of Criminology, 
University of Toronto, in response to a request from the Ministry of 
the Solicitor General, Canada, ran a workshop on the issue, the report 
of which became a Canadian minor criminological best-seller (Doob 
1991). The issue of race-crime statistics also attracted the attention of 
academics, and there has been a vigorous debate in the academic com- 
munity, sometimes spreading into the newspapers, regarding the utility 
of collecting and publishing such data (e.g., Gabor 1994; Roberts 
19942). 

The arguments in favor of collecting race-crime statistics are 
straightforward. Given that Canadians, like members of most societies, 
use “race” as a variable on which to discriminate among people, it is 
important to know whether “race” is also entering into the decision- 
making process in criminal justice. Within the black community in 
Toronto, for example, there has been concern expressed about the way 
in which black people on the street are treated by police officers and 
the manner in which black defendants are treated by the criminal jus- 


’ The police do not record the race of the suspect in their information systems, but 


this information is available on the occurrence reports completed by the investigating 
officer. 
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tice system. The arguments against collecting statistics on race relate 
most directly to the problem of blaming crime on certain groups. In 
addition, the black community in Canada is more heterogeneous than 
the black population in some other countries. Black immigrants to 
Canada do not come principally from one Caribbean island, or even 
exclusively from that general area. There has been significant immigra- 
tion from Anglophone and Francophone islands in the Caribbean, but 
also from several African countries. 

The classification system tested by Statistics Canada proved to be of 
little assistance in capturing the multiple identities of members of dif- 
ferent ethnic minorities. Aggregating “Aboriginals” or “blacks” made 
little sense from the perspective of the individual. Members of racial 
or ethnic minorities are concerned that “‘overrepresentation” in the 
criminal justice system will lead these groups to be blamed for society’s 
problems generally, or at least its crime problem. They are concerned 
that a focus on “race” will lead to discriminatory immigration policies. 
Their fear has some basis. Tom Gabor, a criminologist, suggests that 
in addition to using individual characteristics to determine whether a 
person would make a good immigrant to Canada: “Just as a profes- 
sional group may be placed in a higher or less favoured category at a 
given time, national groups could be ranked as more or less favoured 
based on the danger they have posed to public safety. Groups could 
be reclassified every few years according to the level of their criminal 
involvement during a specified period of time” (Gabor 1994, p. 162). 

3. Public Views. All this discussion has left the public with an am- 
bivalent attitude toward the collection of race-crime statistics. A recent 
national poll found the public equally divided over whether these data 
should be collected and published. It is clear that most Canadians be- 
lieve that visible minorities are responsible for a disproportionate 
amount of serious crime in Canada. One recent poll (Angus Reid 
Group 1995) demonstrates the clear link between race and criminality 
in the minds of almost half the population. Respondents were asked 
whether they believed that certain racial or ethnic groups were “more 
likely, on average, to be involved in crime than people from other ra- 
cial or ethnic groups.” Forty-five percent believed that there was a link 
between ethnicity and criminal activity. Of this group, two-thirds iden- 
tified blacks as the group more likely to be involved in criminal activ- 
ity. This finding can be explained, presumably, by news media reports 
of violent crimes in which the race of the suspect or accused appears 
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to be more likely to be mentioned if the individual is black. This news 
media practice has been condemned by various black groups in On- 
tario for several years now. 

A number of polls in recent years have suggested that an important 
component of Canadians’ attitudes to immigration policies is the issue 
of crime by new immigrants (Palmer 1996). The major explanation for 
this appears to be increased attention to the problem of “immigrant” 
crime by the media. For example, in the early 1990s, there was consid- 
erable coverage of crimes by “gangs” of immigrants from China and 
Vietnam now operating in Toronto and Vancouver. More recently, the 
emphasis has shifted to Somali refugees in Toronto and Ottawa. It is 
worth noting that a major review that demonstrated that the foreign- 
born were highly underrepresented in the population of those incar- 
cerated for violent crimes (see Thomas 1993) received little publicity 
in the news media. 

4. Perceptions of Systemic Racism. One of the research activities of 
the Ontario Commission on Racism was to survey the general public in 
Canada’s largest city, Toronto. The survey found that many residents 
believed that racial minorities are treated with discrimination by the 
criminal justice system. This perception was particularly strong among 
members of racial minorities, but a significant number of white resi- 
dents shared.the view. Thus fully 58 percent of the black respondents 
to the survey and more than three in ten whites (36 percent) believed 
that judges do not treat black people in the same way as they do whites 
(Commission on Systemic Racism in the Ontario Criminal Justice Sys- 
tem 1995). A significant minority of criminal justice professionals were 
of the same opinion: 40 percent of defense counsel and 33 percent of 
judges surveyed perceived differential treatment of white versus black 
accuseds in the criminal justice system (Commission on Systemic Rac- 
ism in the Ontario Criminal Justice System 1995). Whatever the re- 
search shows, the perception of racial injustice is widespread. 

5. Crime by Immigrants. ‘The debate over race and crime also af- 
fects the issue of immigration. Recent events suggest that something 
of a moral panic is spreading about crimes committed by immigrants, 
or nonresidents awaiting deportation. This issue has arisen in the wake 
of a well-publicized homicide in April 1994 (known locally as the “Just 
Desserts Murder” because the murder took place during a robbery in 
a café “Just Desserts’’) and the murder of a police officer a month later. 
Although the individuals arrested have yet to be tried, let alone con- 
victed, it has emerged that both were awaiting the execution of depor- 
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tation orders at the time the homicides occurred. The widespread pub- 
licity devoted to this has promoted further unease among a public that 
already feels Canada’s immigration policy is too generous. Most re- 
cently, it has become clear that this issue will continue to be in the 
news since the nation’s largest police union has launched a multimil- 
lion dollar civil lawsuit against the federal immigration department for 
not acting more expeditiously in deporting these two accuseds. 

Most recently, in June 1994, the federal minister of immigration in- 
troduced a bill that would amend the Immigration Act in various ways. 
These changes would tighten procedures of appeal against deportation. 
The bill was a direct response to the murder of a police officer in To- 
ronto. The accused was a black immigrant from Jamaica who had been 
ordered deported three years prior to the killing although the immi- 
gration department had not succeeded in having him deported. 

Canada’s immigration policies in this regard have also attracted in- 
ternational attention recently on account of an appeal to the UN Hu- 
man Rights Committee. The act permits the deportation of immi- 
grants for crimes committed years after they arrived in Canada. Thus 
an immigrant arriving here as a child, who is convicted of a crime as 
an adult, may be deported to a country he or she left years before. 


II. Victimization and Offending 

In Section I, we focus exclusively on Aboriginals, on account of the 
dearth of data relating to blacks or other groups. Data on the race or 
ethnicity of victims are not routinely collected in Canada. For example, 
Canada carried out its first national victimization survey in 1988 (Sacco 
and Johnson 1990) with a long-term plan to repeat the survey at five- 
year intervals. This was done in 1993 (Gartner and Doob 1994). In 
neither survey were any race or ethnicity questions asked about either 
the victim or the offender. There are no plans that we are aware of to 
add them in future surveys. 

While the controversy concerning whether or not race-crime statis- 
tics should be collected in Canada has carried on for the past five years 
or so, data on Aboriginal people have been collected quite routinely. 
Data about Aboriginals have not routinely been captured in the Uni- 
form Crime Reporting system. However, in the provincial and federal 
correctional systems, these data have been collected. Interestingly 
enough, they have also been captured and analyzed in Canada’s homi- 
cide reporting system. In addition, there have been a number of 
smaller-scale studies of Aboriginal crime. 
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Probably the clearest finding in the Aboriginal crime literature is the 
enormous variability in the incidence of crime across communities. ‘To 
some extent such variation in recorded crime can be seen as reflecting 
variation in the nature of policing in the communities and variation in 
the likelihood of the police recording incidents that are reported to 
them. Brodeur and LaPrairie (1992), for example, note that many inci- 
dents reported to the police in the (Quebec) James Bay Cree commu- 
nities do not get recorded as official incidents. Nevertheless, when 
members of communities are asked about the prevalence of certain 
kinds of problems, communities which, on the surface, might appear 
to be quite similar to one another differ dramatically. In one study, for 
example (Auger et al. 1992), 73 percent of surveyed residents in one 
community saw drugs as being a problem that surfaced frequently. In 
another Aboriginal community which is part of the same treaty organi- 
zation, the figure was 21 percent. “Stealing something” was seen as 
occurring frequently by the majority of residents (67 percent) in one 
community and by only about a quarter (24 percent) of the residents 
in another. 

A similar pattern emerges in officially recorded “crime rates,” yet 
the relationship between officially recorded crime and public estimates 
of the size of the problem was much less than perfect. Recorded vio- 
lence rates (per 100 residents) in one year in one community were ap- 
proximately four times the rate in another community. Equally dra- 
matic were the differences over time, particularly relating to matters 
that go to court. In one community, there was an 83 percent drop in 
charges involving violence (part of a 79 percent drop in total adult 
charges) over a two-year period, whereas during the same two-year pe- 
riod in another community, there was a 3 percent increase (part of a 
46 percent overall increase in criminal charges). Such variation is not 
unusual, particularly in some of the smaller isolated communities 
where local policies (law enforcement, enforcement of liquor control 
bylaws, etc.) can change dramatically almost overnight. 

Although there is a great deal of variation in the type and rates of 
crimes involving Aboriginal people, there seems to be little question 
that the overall level of crime among Aboriginal people is considerably 
higher than that for non-Aboriginal people. This is particularly true 
for violent crime. The violent crime rate for Aboriginal bands is ap- 
proximately four times the national rate (see Wolff 1991; Griffiths and 
Verdun-Jones 1994). Interestingly enough, unlike crimes involving 
other groups within Canadian society, there seems to have been rela- 
tively little political concern within the Aboriginal community or 


Canada 489 


TABLE 3 


Representation of Aboriginal People in Reported Crime in Three 
Canadian Cities (in Percent) 
ee ee a Se te Se caoreia ls, Syed ed PO 


Estimated 
Percent 
of Aboriginals Violent Property Drug — Other Criminal 
City in CMA Offenses Offenses Offenses Code Offenses Total 
Calgary 28 10 8 10 11 9 
Regina 5.5 47 42 30 45 43 
Saskatoon 6.1 36 29 31 49 37 


Source.—Data are derived from Trevethan (1993). 
Nore.—CMaA = central metropolitan area. 


within the criminal justice policy community about public discussion 
of apparently high rates of Aboriginal crime. 

In a Canadian Centre for Justice Statistics (1993) report, for exam- 
ple, a sentence appeared that could not have been written about any 
group in Canada other than Aboriginal people: ‘““The disproportionate 
involvement of Aboriginal persons in the criminal justice system has 
been recognized for a long time. . . . Although aboriginal people repre- 
sent only 2% of Canada’s population, they represent 10% of the na- 
tion’s federal penitentiary population” (Trevethan 1993, p. 9). 

Trevethan (1993) reported that in three western Canadian cities, 
Aboriginals are disproportionately represented among those accused of 
various forms of criminal offenses. There are some serious limitations 
of these data including, in some instances, a fair amount of missing 
data in the measurement of race. In addition, the estimates of the Ab- 
original population in each city may be low. Nevertheless, as shown in 
table 3, for all three cities, Aboriginal people were overrepresented in 
all of the listed forms of reported crime. These data deal solely with 
urban off-reserve Aboriginal people. Data from reserves appear, in 
many instances, to show similar patterns. However, there are large dif- 
ferences in reported crime across reserve communities in part because 
of variation in policing styles. 

On a national scale, however, what few data we have are consistent 
with these more limited data. In 1988, approximately 2—4 percent of 
Canada’s population was Aboriginal, and yet Aboriginal people made 
up 22.2 percent of all homicide suspects and 17.6 percent of homicide 
victims. A study of on- and off-reserve homicides in Ontario for the 
years 1980-90 (Doob, Grossman, and Auger 1994) suggested that in 
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both of these settings the rate of homicides by or to Aboriginal people 
was considerably higher than the rates for non-Aboriginal people in 
the province. 

The high rate of Aboriginal involvement in crime (both as accused 
and victims) is not as interesting as the differences in the nature of Ab- 
original as compared to non-Aboriginal crime. The data in table 4, for 
example, suggest that Aboriginal women are much more likely (relative 
to men) to be involved as accuseds and as victims in reported crime 
than are non-Aboriginal women. The data for suspects in Ontario ho- 
micides are similar. About 10 percent of non-Aboriginal homicide sus- 
pects were female compared to 21 percent of the off-reserve Aboriginal 
homicide suspects and 28 percent of the on-reserve homicide suspects. 
Homicide victims among Aboriginals (on- and off-reserve) were, how- 
ever, less likely to be women (26 percent of Aboriginal homicide vic- 
tims were women compared to 38 percent of non-Aboriginal victims). 
Not surprisingly, the vast majority of Aboriginal crimes are intrara- 
cial. In Ontario, all of the on-reserve homicides (of Aboriginal people) 
were committed by Aboriginals. Roughly two-thirds of the off-reserve 
Aboriginal homicides were committed by other Aboriginals. Non- 
Aboriginal victims were, of course, almost always killed by other 
non-Aboriginals. 

To turn to violent crime, it is clear that Aboriginal victims (in the 
one Canadian city where data were available) were considerably more 
likely to have been assaulted by someone they knew than were non- 
Aboriginal victims (table 5). This is similar to what is known about ho- 
micides: Aboriginal homicide victims are less likely to be killed by 
strangers than are non-Aboriginal victims. 

These data are important since they suggest that the difference be- 
tween Aboriginal and non-Aboriginal crime may be not only a ques- 
tion of degree but also of kind. Aboriginal victims, for example, are less 
likely to have been killed with a firearm than are non-Aboriginal vic- 
tims. During the 1980s, about 30 percent of non-Aboriginal victims of 
homicide in Ontario were killed with a firearm. This compares to 23 
percent of the on-reserve Aboriginal homicides and 19 percent of the 
off-reserve Aboriginal homicides. These data are particularly notable 
for one reason: it is likely that the level of firearms availability on On- 
tario Aboriginal reserves in Canada is extremely high. 

The differences in the nature of Aboriginal crime can be demon- 
strated in other ways. Table 6 presents the data on alcohol use in crime 
in Calgary and Regina. In every comparison that was possible, Aborigi- 
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TABLE 5°* 


Relationship of Accused to Victim of Violent Crimes (Regina) 


Aboriginal Non-Aboriginal 

(in Percent) (in Percent) 
Spouse/ex-spouse 24 13 
Other/extended family 21 10 
Friend/business/casual acquaintance 28 33 
Stranger 12 35 
Unknown 14 8 
Victim living with accused 28 15 


Source.—Data are derived from Trevethan (1993). 


nal accuseds (and in the case of violent crime, Aboriginal victims) were 
more likely—in some cases considerably more likely—to have been re- 
ported to have been using alcohol prior to the crime. The data on alco- 
hol use (by victim and offender) in Ontario homicides are similarly 
dramatic. More than half of the homicides involving Aboriginal victims 
(54 percent of those occurring on reserve and 52 percent of those oc- 
curring off reserve) were described by the police in their report of the 
incident as involving alcohol on the part of both the victim and the 
offender. The comparable figure for non-Aboriginal Ontario homi- 
cides was 11 percent. 

To look at the social situation leading up to the homicide it is, once 
again, quite clear that the immediate precursors to homicides were differ- 
ent within the Aboriginal communities. Table 7 demonstrates this quite 
starkly. Events leading up to the killing of an Aboriginal person were 
considerably more likely to have begun with a more benign social interac- 
tion. Considering this, and the fact that alcohol use was more likely among 
Aboriginal accuseds, it is not at all surprising that Aboriginal people ac- 
cused of a homicide offense were less likely than non-Aboriginal accuseds 
to be charged with first-degree (premeditated) murder. 

The differences between Aboriginal and non-Aboriginal crime are 
important in that they suggest that we should focus less on the differ- 
ences in the amount of crime between groups and more on the possible 
different factors responsible for crime in different communities. 


III. Criminal Justice Processing Cases Involving 
Visible Minorities 
We noted in Section I that there are more Aboriginal people in Cana- 
da’s remand facilities, provincial prisons, and federal penitentiaries 
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TABLE 7 * 
Situation in Which the Homicide Occurred (Ontario, 1980-90) 


Victim and Location of the Homicide 
Aboriginal —_ Aboriginal 
Victim, Victim 
on Reserve Off Reserve Non-Aboriginal 


Victim and suspect were socializing 


together 36.5 34.6 10.8 
Verbal argument was part of the 
sequence leading to the death 48.1 51.9 24.3 


Fight was involved at some stage 

which escalated, or the accused 

was seeking revenge 34.6 34.6 18.3 
One or more of the above three 

occurred (socializing, argu- : 

ment, fight) 69.2 66.7 35.5 
Of those socializing, fighting, 

arguing, how many were 


drinking? 
Suspect drinking 80.6 66.7 33 
Victim drinking 83.3 70.4 34.9 
Both suspect and victim were 

drinking 77.8 63 28.3 


Source.—Data are derived from Doob, Grossman, and Auger (1994). 


than would be expected given the portion of the population that they 
constitute. Why this is, however, is not clear. In Section HI, we briefly 
summarize some recent data relating to the processing of ethnic mi- 
norities in Canada. For Aboriginal offenders, we summarize research 
findings from several provinces. For blacks, however, we discuss a sin- 
gle recent study in some detail, as it is the only major research initiative 
in this area. 


A. Aboriginal Offenders 

As LaPrairie (1990) points out, those who look solely to the Cana- 
dian courts when trying to understand the overrepresentation of Ab- 
original people in prison are likely to be ignoring a wide range of pos- 
sible explanations. The problem in assessing the causes of Aboriginal 
overrepresentation in Canada’s prisons, however, is that we do not 
have adequate data that pertain to cases as they travel through the 
criminal justice system. Nevertheless, we do know that there are some 
differences in the way in which justice is administered that almost cer- 
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tainly have an impact on imprisonment. This is particularly true in the 
area of policing. We also know that differences exist in the treatment 
accorded Aboriginals after the sentencing stage, namely, in terms of 
parole. 

1. Policing. Regarding the policing of Aboriginals, Landau (1994) 
found that what is normally thought of as “pretrial custody” (holding 
an accused in a cell after arrest but before a finding of guilt has been 
made) has a quite different meaning and purpose in many Aboriginal 
communities. In reading police occurrence reports, it was not uncom- 
mon to find descriptions of people being “lodged in a cell” overnight 
without charges being laid or even ever being contemplated. In some 
communities, many more people are placed in custody for short times 
than are charged with offenses. The police cell is seen as a service facil- 
ity, the purpose of which is to “lodge” someone who is intoxicated un- 
til such time as they are no longer perceived as a threat to themselves 
or others. Most such incarcerations do not make it into formal counts. 
The number that can occur at one time in a community is also limited 
by the number of jail cells. 

Griffiths and Verdun-Jones (1994) summarized the findings of a 
number of royal commissions and studies on Aboriginal peoples and 
the police in Canada and reached the following conclusion: “A consis- 
tent finding of many commissions of inquiry and research studies is 
that the relations between the police and Aboriginals are often char- 
acterized by mutual hostility and distrust, increasing the likelihood 
of conflict and high arrest rates” (Griffiths and Verdun-Jones 1994, 
p. 641). 

Few who have had any contact with Aboriginal communities in Can- 
ada would question their conclusion. At the same time, however, there 
is some evidence that the police may be called by Aboriginal people to 
deal with problems in some Aboriginal communities that would not be 
seen as “police property” in non-Aboriginal communities. Part of the 
reason for this is that the police may be the only “service” available in 
the community to deal with a problem. The problem of whether Ab- 
original people are ‘“‘overpoliced,” therefore, is a complex one. 

2. Courts and Corrections. At the sentencing stage, it is clear that in 
remote Aboriginal communities sentencing options are quite limited. 
In many instances, there are, in fact, two choices: prison or nothing. 
“Nothing” may technically be a term of probation; however, in many 
communities there are no probation officers to enforce orders. In addi- 
tion, in many instances, sending an accused to prison means trans- 
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porting him hundreds of kilometers by air. Comparing the sentencing 
of Aboriginals in such settings to the sentencing of non-Aboriginals in 
cities, therefore, tells us little about the reasons for differences. La- 
Prairie concluded that for many remote Aboriginal communities: “Ex- 
isting data, although limited and incomplete, would suggest the dispro- 
portionate sentencing of aboriginal people to periods of incarceration 
[is due to] the absence of other sentencing options” (LaPrairie 1990, 
p. 437). More generally, however, LaPrairie pointed out that existing 
data do not allow us to rank the relative importance of a number of 
factors in explaining the overrepresentation of Aboriginal people that 
exists in Canada’s federal and provincial prisons. She noted that there 
are data that suggest that police and prosecutorial decisions as well as 
different sentencing decisions could account for some of the high 
numbers of Aboriginal people in prisons in Canada. One could also 
add discretionary release (e.g., parole) decisions. 

The problem of attributing the overrepresentation of Aboriginal 
people in prisons to simple racism is challenged by some data sug- 
gesting that for certain offenses, Aboriginal people given sentences in- 
volving incarceration may receive shorter sentences than comparable 
non-Aboriginal people (LaPrairie 1990, p. 435). More important, La- 
Prairie notes that many of the problems facing Aboriginal people in 
sentencing in Canada may relate to problems of “treating unequals 
equally, that is applying the same criteria to all offenders in disposition 
considerations. This phenomenon may have more adverse conse- 
quences for Aboriginal accused if, for example, judges make disposi- 
tions decisions and/or probation officers make recommendations re- 
garding dispositions based on the presence or absence of certain 
structural factors such as employment, education, or family and com- 
munity supports” (p. 437). 

It also appears clear that part of the explanation for the high propor- 
tion of Aboriginal inmates in some provincial prisons is their failure to 
pay fines. This is true despite the existence of fine option programs 
specifically tailored to the needs of Aboriginal offenders. In Saskatche- 
wan, for example, Aboriginal offender admissions were placed in cus- 
tody for nonpayment of fines at a rate which was more than twice that 
of non-Aboriginal offenders (Moyer et al. 1985). Finally, it is worth 
noting that research into the treatment of Aboriginal offenders by pro- 
vincial parole boards has also found significant differences between Ab- 
originals and non-Aboriginals. One recent study found lower rates of 
day parole and full parole for Aboriginal inmates in the prairie prov- 
inces (Cawsey 1991). 
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Several recent studies of decision making at a single point in the jus- 
tice system in urban settings have examined differences in the treat- 
ment of Aboriginal and non-Aboriginal accused people. One of the 
more comprehensive is a study of over 1,500 cases in a youth court in 
Edmonton (Schissel 1993). There is no simple way of summarizing the 
findings of this study. However, being Aboriginal appeared to be at 
least a factor in the decisions of the youth court. The analytic problem 
becomes evident when the offenses that brought offenders to court are 
isolated. There were complex interactions involving race (white, Ab- 
original, and “‘other’’), age, and whether a youth had a criminal record. 
There were, in addition, differences in plea decisions. Aboriginal youth 
whose parents were with them in court were less likely to plead guilty 
than those whose parents were not in court. For whites, the presence 
of a parent was not related to the plea; for the “others,” the presence 
of a parent increased the likelihood of a guilty plea. 

As with any such study, the meaning of a variable is open to ques- 
tion. For example, the presence of a parent in court may, in effect, be 
a proxy for different constellations of variables across different (racial) 
groups. Hence it may not be the presence of a parent per se that is 
important as much as it is other correlated factors. In the end, how- 
ever, Aboriginal youth were less likely to win “unconditional release” 
than were members of other groups. Having a parent present appeared 
to be beneficial for native youth but not for white or “other” youth. 

Although the author of the study concludes that “it is apparent from 
this research that youth courts apply the law with discretion and preju- 
dice,” it would appear to us that this may overstate the clarity of the 
findings. What is clear is that cases are dealt with differently when they 
involve Aboriginal youth in this court. Judges, in fact, are often quite 
open in admitting that they look at the family and social situation of 
the young person when handing down dispositions. If for example, the 
youth court judge is operating at least in part on a rehabilitative model 
of dispositions, it would not be surprising that the family and social 
situation of the young person would have a large—and perhaps unpre- 
dictable—impact on dispositions. 


B. Black Offenders: Race, Bail, and Imprisonment in Ontario* 
1. Background. In this section we review findings from the first ma- 
jor study of criminal justice processing of black accuseds in Canada. As 


8 This section of our report summarizes findings described in two separate documents 
(Doob 1994; Roberts 19946). Of necessity, we have had to omit a great deal of informa- 
tion. 
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noted earlier, the vast majority of previots research has been directed 
at the treatment of Aboriginal offenders. A series of fortuitous events 
is responsible for the genesis of the present research. First, the Com- 
mission on Systemic Racism in the Ontario Criminal Justice System 
had the resources and interest to conduct a large-scale study of this 
kind. Second, the study received the support of the provincial Ministry 
of the Attorney General. Third, the Canadian Centre for Justice Sta- 
tistics (located in Statistics Canada, a federal government department) 
was able to undertake the collection of the data. Finally, although race- 
crime statistics are no longer collected by police forces across the 
country, they had been recorded by the Toronto police force in ‘To- 
ronto in 1989-90. Accordingly, the data described in this section of 
the report come from that period. Since this is the first major study 
that has examined the processing of blacks and whites by Canadian 
courts, we describe the results in some detail. — 

2. Previous Research on the Treatment of Racial Minorities by the Court 
System. Very little research has been conducted on bail decision mak- 
ing involving members of visible minorities.’ Research by the Ontario 
Commission on Systemic Racism has demonstrated a significant rela- 
tion between bail and race for young offenders: black youth were less 
likely to be released immediately by the police by means of an appear- 
ance notice. As well, a greater proportion of black young offenders 
were detained to the point of a show-cause hearing (Commission on 
Systemic Racism in the Ontario Criminal Justice System 1994b). The 
research described in the following paragraphs represents the first step 
toward understanding the treatment in the adult system of visible mi- 
norities at this stage of the criminal justice process. 

Unlike bail, there are a few studies on the treatment of blacks at the 
sentencing stage. One of these was conducted by Clairmont, Barnwell, 
and O’Malley (1989) for the royal commission which studied the 
wrongful conviction of Marshall. Clairmont, Barnwell, and O’Malley 
were following up earlier work by Renner and Warner (in 1989), 
which had found that black defendants in Nova Scotia courts were less 
likely than white accuseds to receive discharges, the least severe penal- 
ties available under Canadian criminal law. Renner and Warner found 
that 23 percent of white accuseds received a discharge, but that none 
of the black accuseds did. However, the sample size was small (only 


’ There is little research on bail decision making in general, the few studies on bail 
for adults being now quite old. See, e.g., Koza and Doob 1975a, 19750. 
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twenty-eight black defendants), and when a multiple regression analy- 
sis was conducted, race was not a significant predictor of sentence se- 
verity (see Renner and Warner 1981, p. 71). 

Clairmont, Barnwell, and O’Malley (1989) generated a sample of 
only $1 blacks and 126 whites and were restricted to a single, minor 
offense (theft; most of the cases in the sample involved shoplifting). 
The Clairmont study found some marginal evidence of disparity of 
treatment between blacks and whites, but for the primary analyses no 
race effect emerged. For example, a regression analysis examined the 
extent to which sentencing patterns can be predicted by variables such 
as criminal record, education, race, and socioeconomic status. The 
only variables found to predict sentence outcome were criminal record, 
education, and age (see Clairmont, Barnwell, and O’Malley 1989, 
p. 155). However, with only a single offense, and such a small sample, 
this research cannot be considered more than a case study. The Nova 
Scotia study focused exclusively on sentencing and did not include in- 
formation on court decisions that precede the sentencing stage (such 
as whether the accused is denied bail). 

Another study by Clairmont (1989), which examined sentencing pat- 
terns for assault, constituted a better test of the hypothesis that race 
affects sentencing patterns. A slightly larger sample was used, but the 
results were no different. Clairmont concluded (p. 183): ‘““The findings 
overall are consistent with earlier research conducted in the same lo- 
cale but focusing on convictions for theft. Essentially there is little sup- 
port for the proposition that on the average the race of an offender 
directly affects the sentencing he will receive.” 

The research literature in this country regarding race and sentenc- 
ing can be summarized by saying that there is no convincing evidence 
to date of disparity in sentencing as a result of an offender’s race. At 
the same time, however, there has been no large-scale attempt to test 
the hypothesis until now, and it is possible that the offenses previously 
selected for analysis were ones for which the race of the accused was 
an important factor. 

3. The Sample. The sampling procedure is described elsewhere 
(Morrison and Armstrong 1993). Essentially, the goal was to produce 
two equal-sized samples of defendants comparable in terms of the of- 
fenses with which they were charged. Information was available on 
1,653 cases (821 blacks and 832 whites). There were two racial catego- 
ries (black and white) and five offense categories: robbery, sexual as- 
sault, drugs, serious assault, and bail violations. An attempt was made 
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to control for age by equating the number of older and younger ac- 
cused in the sample for each race-offense combination. The original 
intention had been to capture information on 2,200 defendants, but 
records were not available for 547 cases. 

An obvious problem is that the range of available data is limited. A 
limited number of offense categories was sampled. Neither of us was 
involved with the project during the planning and data collection, and, 
therefore, we do not know how sampling decisions were made. How- 
ever, given concerns about drugs and violence, the rationale for four 
of the five offenses chosen is evident. The choice of “bail offenses” is 
a bit more mysterious, but presumably reflects the belief held by some 
that blacks may be treated more harshly than whites in administration 
of bail violations in particular. A more serious problem with these data 
is that we do not have much information on how the cases may differ. 
For example, we have little information about most aspects of the of- 
fense itself or details of its seriousness. And, in terms of understand- 
ing the role of the police, we have no data on the nature of the initial 
police-suspect interaction. Even on matters such as criminal record, we 
are restricted to the limited number of ways in which criminal records 
were coded and ‘categorized. The result is, of course, that differences 
between racial groups might be either created or obscured by differ- 
ences in the cases that we were not able to “control for” adequately. 
Such qualifications hold in any study involving correlational data such 
as these; however, we are at a particular disadvantage with these data 
because they were gathered by others solely from written records cre- 
ated for quite different purposes than research. Nevertheless, we be- 
lieve that they give a glimpse of the relative treatment of black and 
white accuseds in Toronto. And, they are the only data that were avail- 
able on this topic. 

4. Results. If a police officer arrests someone for a minor offense 
without a warrant, the presumption is that the accused should be re- 
leased immediately after issuing an appearance notice to the accused 
person. If the offense is not very serious, the police officer in charge 
(e.g., a sergeant at a police station) is expected to release the accused 
unless there are reasons to hold him or her for a formal bail (“judicial 
interim release”) hearing. For more serious charges, or those where 
the police have decided not to release the accused, a formal “judicial 
interim release” hearing is held, normally before a justice of the peace 
(typically, a person without legal training). In some places, judges will 
preside over such hearings, and in the case of the most serious charges 
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TABLE 8 


Criminal Record and Bail (in Percent) 


One to Six or 
No Prior Five Prior More Prior 
Convictions Convictions Convictions 
Released by police when charged il 8 5 
Released by police at station 23 13 5 
Released at show-cause hearing 54 Sy 45 
Detained 12 27 45 


Source.—Each column sums to 100 percent. The information in this and in tables 
9-18 comes from the study carried out for the Commission on Systemic Racism in the 
Ontario Criminal Justice System by the Canadian Centre for Justice Statistics. The in- 
formation in these tables derives from the reports produced for that commission by 
Doob (1994) and Roberts (1994). 

Nore.—x’ = 68, df = 6, p < .01. 


(e.g., murder) a superior court judge must preside. Such hearings must 
be held soon after the arrest, typically within twenty-four hours. 

Race and Criminal Record. With some important exceptions, the 
burden of proof is on the prosecutor to demonstrate that pretrial de- 
tention is justified. Otherwise, the accused person is to be released. A 
prosecutor can justify detention if “detention is necessary to ensure his 
attendance in court” or if “detention is necessary in the public interest 
or for the protection or safety of the public, having regard to all cir- 
cumstances including any substantial likelihood that the accused will, 
if he is released from custody, commit a criminal offence or interfere 
with the administration of justice” (Criminal Code § 515{10]). These 
two provisions—in particular the second—give enormous scope to the 
prosecutor to argue for the detention of those accused of offenses. In 
some cases the legal burden is on the accused to demonstrate why re- 
lease is justified. The “reverse onus” provisions apply if the alleged of- 
fense is said to have occurred while the accused was on release for an- 
other offense, had escaped from prison, or was facing a charge of 
trafficking or importing narcotics. This last provision is very relevant 
in relation to bail decisions for narcotic offenses. 

Criminal record is very highly correlated with bail decisions. This 
can be seen in table 8 (showing the combined data for blacks and 
whites). If blacks have longer or more serious criminal records, this 
may explain a race-bail differential. However, contrary to some stereo- 
types, the black accuseds in our sample were /ess likely to have a serious 
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TABLE 9 * 


Criminal Record Percentage Breakdown 
of White and Black Accuseds 
(Total Sample) 


Criminal 
Record Category White Black 
No prior convictions 35 (288) 40 (325) 
One to five prior 

convictions 33) 273) 34 (278) 
Six or more prior 

convictions 33 (270) 26 (216) 

Total 100 (831) 100 (819) 


Nore.—x’ = 8, df = 2, p < .01; sample sizes are 
in parentheses. 


criminal record (defined as six or more previous convictions). Thus 33 
percent of the white accuseds had a record of six or more priors com- 
pared to only 26 percent of the black sample. Similarly, the black sam- 
ple contained a higher percentage of first offenders (40 percent) than 
did the white sample (35 percent). These differences are statistically 
significant and are presented in table 9. It is not surprising, therefore, 
that white accuseds were significantly more likely to have been sen- 
tenced to longer periods in custody than were black accuseds (14 per- 
cent of white accuseds had, in their lifetimes, accumulated custodial 
sentences totaling more than three years as compared to 7 percent of 
black accuseds). 

Among those who had a criminal record, black accuseds were sig- 
nificantly more likely than whites (25 percent vs. 15 percent) to have 
been convicted in the previous three months. Blacks and whites had a 
similar likelihood of having a criminal record that included violence: 
28 percent of the white defendants and 33 percent of the black defen- 
dants had one or more previous convictions involving violence (a non- 
significant difference). Fourteen percent of the white accuseds and 16 
percent of the black accuseds (a difference that was not significant) had 
one or more previous convictions of a type similar to that of the main 
offense for which they had been charged. 

Race and Bail Decision Making. ‘Vable 10 provides information 
about the relationship between race and bail decision making. As can 
be seen from that table, white accuseds are more likely to be released 
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MARU EA) 
Percentage of Race and Bail Release (Total Sample) 


White Accused Black Accused 
Released by police when charged 10 6 
Released by police at station 19 12 
Released at show-cause hearing 48 Se 
Detained 23 30 


Norte.—x’ = 30, df = 3, p < .01; each column sums to 100 percent. 


when charged, and less likely, at the end of the show cause, to be de- 
tained. Overall then, we can see that the two samples, comparable in 
many important respects, are treated differently by the criminal justice 
system at the pretrial stage. It would appear, on the basis of this pre- 
liminary table, that blacks are the object of harsher treatment. 

This effect is not uniform across the five offenses included in this 
research. When we examine the specific offenses individually, we find 
that the effect is strongest for offenders charged with drug offenses, 
sexual assault, and serious assault and is absent for bail violators and 
those charged with robbery. Table 11 shows the race-bail effect for the 
drug offenders alone. Here the race differential is strongest of all: al- 
most one-third of the white accuseds are released when charged, com- 
pared to 14 percent of the black sample. Not surprisingly, 31 percent 
of the black sample are detained prior to trial, compared to just under 
10 percent of the white sample (see table 11). 

Whether an offender is released or detained is not a decision taken 
on a single occasion. An accused may be detained at the police station 
and then released by a court following a show-cause hearing. Bail is a 


TABLE 11 
Percentage of Race and Bail Release (Drug Offenses Only) 


White Accused Black Accused 
Released by police when charged 31 14 
Released by police at station 30 16 
Released at show-cause hearing 29 39 
Detained 10 31 


Nore.—x? = 40, df = 3, p < .01; each column sums to 100 percent. 
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TABLE) 12* 


Percentage of Race and Release (Total Sample) 


White Accused Black Accused 


At first contact with the police:* 


Released by police when charged 9 6 

Detained by the police 91 94 
By the police at the police station: t 

Released by the police at the police station 20 11 

Detained by police 80 89 
At the show-cause hearing: $ 

Released at the show-cause hearing 68 63 

Detained 32 3) 


Nore.—Percentages in each group sum to 100 percent. 
*y? = 64, df = 1, p < .05. 

tx? = 18.7, df = 1, p < .05. 

ans = By hn = I) = dO 


Il 


multistage process involving different actors. While all decisions affect 
whether the accused is in detention or at liberty, there are also impor- 
tant distinctions.among the various stages. At this point we present bail 
release decision making across three stages: events occurring when the 
individual is charged at the scene (phase 1), events at the police station 
(phase 2), and the show-cause hearing itself (phase 3). 

Decision making in phase 1| is taken by the individual police officer 
(within certain statutory limits); phase 2 is the outcome of discretion 
exercised by the officer in charge of the station (although there are lim- 
its on this discretion), while phase 3 is a judicial proceeding, adversarial 
in nature and adjudicated by a member of the judiciary. It is also im- 
portant to separate the show cause from the decisions that precede it 
for the reason that different criminal justice professionals are involved. 
Although the police have an interest in the outcome of the show cause, 
their influence on the accused’s detention status is obviously greatest 
at first contact with the suspect. 

When release decisions are analyzed sequentially, rather than as a 
single variable with seven levels, it becomes clear that differentials exist 
at the scene, and also at the police station, but not once a show-cause 
hearing is held. Table 12 lays out three cross-tabulations between race 
and release at three stages: arrest, police station, and show cause. (For 
the purposes of this analysis, all decisions have been classified as re- 
leased or detained.) 
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Muttwariate Analyses. The results presented so far have been bivar- 
late in nature. Before concluding that there is a direct relationship be- 
tween race and bail status, however, it is necessary to conduct multivar- 
iate analyses. Multiple regression analyses were conducted using 
thirteen “control” variables: (1) whether the accused was on bail when 
charged; (2) whether the accused was under some other kind of war- 
rant (e.g., parole); (3) whether the accused had a criminal record, and 
if so, how many convictions were recorded; (4) the number of previous 
convictions for a similar offense; (5) the number of previous convic- 
tions for a violent offense; (6) the length of time since the most re- 
cent conviction; (7) the nature of the most serious previous conviction; 

(8) the length of any previous custodial term; (9) whether the accused 
was on welfare; (10) whether the accused had a fixed address; 
(11) whether the accused was employed; (12) the type of employment; 
and (13) the marital status of the accused. 

In the multiple analyses, these thirteen “control” variables were first 
entered into the equation predicting whether the accused was released 
or detained. Then the race of the accused was added. The critical ques- 
tion was whether race added anything above and beyond the other 
thirteen predictors to the prediction of the bail decision. Table 13 
shows the results of the multiple regression analyses. The results are 
relatively straightforward. For all the offenses combined (the total sam- 
ple), the race of the accused had an effect on the bail decision above 
and beyond the combined effect of the other predictors. For drug of- 
fenses, the effect of race was particularly striking: it had the largest 
“weight” of all fourteen predictors in the final multiple regression 
equation. Another way of stating the effect is to say that the effect of 
race on bail decisions that emerged in the bivariate analyses is repli- 
cated using standard multivariate techniques. Controlling for other 
variables—social and legal—did not make the “race” effect disappear. 

The Plea and the Outcome of the Case. At the point in the proceed- 
ings where an accused would be expected to be entering a plea, it ap- 
peared from the records that a substantial number of the cases were 
completed because all charges were withdrawn (24 percent of cases). 
In an additional 14 percent of cases, it appeared that the main charge 
was withdrawn, but other charges remained. In all, it appears that 41 
percent of the black defendants had their main charge withdrawn, in 
comparison with 34 percent of white defendants, a difference which 
was statistically significant (chi-square = 7.55, df = 1, p < .05). 

In close to 15 percent of cases, it was impossible, from the records, 
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to determine exactly what had happened at the plea stage. However, 
of those where the main charge did go to trial, and where a plea on it 
was unambiguously recorded, more whites (77 percent) than blacks (62 
percent) entered a plea of guilty. To the extent that a “discount” is 
available for a plea of guilty, it would appear that at this stage of the 
proceedings, more blacks were taking a chance with a not-guilty plea. 

Looking at the outcome of the trial, then, given the tendency of 
whites to be more likely to plead guilty, it is not surprising that more 
whites than blacks were, in fact, found guilty (89 percent vs. 79 percent 
of those who went to trial; chi-square = 19.27, df = 1, p < .01). 

Race and Incarceration: Sample Attrition. Before proceeding to the 
results of the analyses, it is important to note that the sample size di- 
minishes considerably once we analyze the sentenced sample, rather 
than the total sample of defendants. There were 871 cases in which a 
sentence was recorded as having been imposed. This represents 
slightly over half (53 percent) of the entire sample. The other cases 
were dismissed, withdrawn, never got to trial for some other reason, 
or resulted in acquittals. 

The degree of case attrition introduces an important constraint into 
the subsequent analyses: it eliminates the possibility of conducting de- 
tailed analyses within offense categories, because the sample sizes for 
individual categories become so small. For example, there were only 
twenty-five black defendants and fifty-one whites in the sexual assault 
category. 

Before proceeding to the results of the multivariate analyses, we first 
examine differences that may exist between the two types of defendants 
on variables other than the offense of conviction. We begin with demo- 
graphic variables. There were no significant differences on any demo- 
graphic variables (on which data were collected),'” with one exception: 
the sample of black defendants had a higher percentage of unemployed 
individuals than the white sample (56 percent compared to 38 percent). 
The two samples were comparable on a number of characteristics asso- 
ciated with the crime.'' These findings suggest that the two black and 
white samples were still comparable by the time they were sentenced. 

Criminal Record. After the seriousness of the offense, criminal rec- 
ord is the most powerful determinant of sentence severity. This is true 

See table 13 for the list of variables available to us. 

'| There were no significant differences on the following variables that can relate to 
the seriousness of the incident: number of victims, extent of injury to the victim, rela- 


tionship between victim and accused, amount of property loss, sex of victim, nature of 


drug, quantity of drug. 
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TABLE 14 — 


Percentage of Criminal Record 
Breakdown (Sentenced Sample) 


Criminal 
Record Category White Black 
No prior convictions 28 (139) 35 (132) 
One to five prior 

convictions 35 (172) 37 (143) 
Six or more prior 

convictions 36 (177) 28 (108) 

Total 100 (488) 100 (383) 


Note.—y? = 7, df = 2, p < .04; sample sizes are 
in parentheses. 


in Canada and in other countries such as the United Kingdom and the 
United States (see Roberts 1996). Support for this finding comes from 
empirical research on sentencing (e.g., Hogarth 1971) and case law de- 
cisions relating to sentencing (see Nadin-Davis 1982; Ruby 1994). As 
well, the literature on race and sentencing has demonstrated the im- 
portance of controlling for the number of previous convictions (e.g., 
Hagan 1974, p. 378; Hagan and Bumiller 1983). Several researchers 
have found that an apparent sentencing differential in favor of whites 
sometimes disappears when analyses are conducted to take into ac- 
count criminal histories of black defendants (see Brown and Hullin 
1992). For this reason a number of different measures of previous 
criminal conduct were included in the study. Before presenting the 
sentencing data, then, we examine the criminal histories of the black 
and white samples, using a number of different measures. 

The race breakdown in terms of number of previous convictions is 
presented in table 14, from which it is clear that as a group, the black 
defendants have a /ess serious history of previous offending. This is sur- 
prising since earlier research in Canada has shown that sentenced of- 
fenders from visible minorities tend to have longer criminal records 
than whites convicted of comparable crimes. For example, in the study 
conducted by Don Clairmont for the Marshall Commission, the black 
sample had a significantly more serious pattern of prior offending (see 
Clairmont, Barnwell, and O’Malley 1989). 

One of the criticisms of research finding a sentencing differential in 
favor of whites has been that this difference can be explained by differ- 


Canada 509 


ences in criminal history between racial samples. In our study, this was 
not the case: on this variable at least, whites had a more serious pattern 
of previous offending. Thus 28 percent of white accuseds had no pri- 
ors, compared to 35 percent of blacks. In addition, a higher percentage 
(36 percent) of whites had six or more convictions (compared to 28 
percent of blacks). These differences are statistically significant (see ta- 
ble 14). 

Sentences usually consider issues such as whether the previous of- 
fending included crimes of violence, whether the previous offenses 
were similar to the current conviction, and how much time has elapsed 
since the previous convictions (see Nadin-Davis 1982; Ruby 1994). It 
is to these that we now turn. The differences for those who got to the 
sentencing stage of proceedings were similar to the whole sample. 
There were no significant differences between the black and white 
samples on the number of violent priors. Nor were there differences 
between the black and white samples in terms of the number of priors 
that were similar to the current offense or between the percentage of 
blacks and whites that had served a prior term of custody. 

There was a statistically significant difference in the aggregate /ength 
of previous sentences for those who had previously been sentenced to 
prison. However, the difference was in the direction of whites having 
built up longer aggregate custodial time: the average number of days 
of custody from previous sentences was 752 for whites compared to 
only 271 for blacks. The only measure on which blacks clearly did 
“worse” was in terms of “clean time,” that is, the amount of time that 
had elapsed since the most recent previous conviction. For blacks be- 
ing sentenced, twenty-three months had elapsed (on average) since the 
most recent conviction, compared to thirty-four months for the white 
sample. 

To summarize the data on criminal record, there is no evidence 
from the criminal history information to suggest that the black sample 
had a more serious history of prior offending. On the contrary, with a 
single exception (“clean time”) the black sample had comparable, or 
less serious, criminal records than the white offenders. 

Sentencing and Bail. Before taking up the multivariate analysis of 
sentencing data, it is worth returning briefly to the question of bail re- 
lease. It will be recalled that the analyses of bail decisions described 
earlier revealed a significant relationship between race and release: 
blacks were more likely to be detained (or more likely to be released 
later) than whites. The releasing decision was also highly predictive of 
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TABLEAIS. 


Relationship between Race and 
Incarceration for Accuseds 
Released on Bail (in Percent) 


Prison Other Sentence 
White 41 59 
Black 53 47 


Nore.—Includes accused persons released when 
charged, at the station, or following a show-cause 


hearing. x’? = 7, df = 1, p = .01. 


the decision to incarcerate following conviction: accused persons de- 
nied bail were more likely to be imprisoned. This was true for blacks 
and whites. 

The question addressed at this point is the following: if blacks are 
more likely to be denied bail, and being denied bail heightens the 
chance of imprisonment, is there any additional discrimination at the 
sentencing stage? Is there a “double discrimination” effect in opera- 
tion? If the race-prison effect (blacks being more likely to be incarcer- 
ated) is totally explained by the effect of bail, equating the two racial 
groups in terms of their bail status should have the effect of equating 
their incarceration rates. This does not occur. Instead, when we com- 
pared the imprisonment rates of blacks and whites with similar bail his- 
tories, we observed that a sentencing differential persists between the 
two groups. This finding can be demonstrated in the following way. 
Table 15 shows the different incarceration rates for blacks and whites 
who obtained pretrial release at some point. As can be seen, there is 
still a substantial, statistically significant incarceration rate differential: 
41 percent of the whites were sent to prison, compared to 53 percent 
of the blacks. So there does seem to be some evidence pointing toward 
discrimination, above and beyond the bail decision. 

These findings suggest, but do not conclusively establish, a racial 
bias in sentencing independent of the bail decision. To be more certain 
of this, we need to conduct additional, multivariate analyses. 

Incarceration Rates. Are incarceration rates different for black and 
white defendants with similar profiles? Using univariate analyses, ag- 
gregating across offenses, the incarceration rate for black accuseds was 
higher than the incarceration rate for whites, and this difference was 
statistically significant: the incarceration rates for the total sample were 
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TABLE 16 


Race and Imprisonment (Percentage of 


All Offenses Combined) 


Noncustodial 
Disposition Prison 
White 43 57 
Black 31 69 


Note.— x’ = 13, df = 1, p < .01; percentages for 
each group sum to 100 percent. 


69 percent for blacks and 57 percent for whites (see table 16). Two 
additional observations are in order. First, as with the bail data, these 
aggregate statistics mask a high degree of variability from one offense 
category to another: the incarceration rate differential as a function of 
race varied from +30 percent for the drug offenses to —2 percent for 
robbery cases. That is, the incarceration rate was 30 percent higher for 
blacks convicted of drug crimes compared to whites and 2 percent 
lower for blacks convicted of robbery. 

Later we present multivariate analyses based on three offense cate- 
gories. In order to keep comparable analyses together, table 17 pro- 
vides the race-by-incarceration cross-tabulation for three offense 
groups: drugs, sexual assault, and bail violations. As can be seen when 
these three offenses are examined, the sentencing differential is even 
more striking: less than half (47 percent) of the white sample were in- 
carcerated for one of these offenses, compared to over two-thirds of 
the black sample (see table 17). 


TABLE 17 


Percentage of Race and Imprisonment 
(Drugs, Sexual Assault, and Bail 
Offenses Only) 


Noncustodial 


Disposition Prison 
White 53 47 
Black 32 68 


Nore.— x? = 25, df = 1, p < .01; percentages for 
each group sum to 100 percent. 
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TABLE 18°* 


Offense-Specific Incarceration Rates, 
by Race (in Percent) 


White Black 

Drugs:* 

Prison 36 66 

Noncustodial 64 34 
Sexual assault: + 

Prison 62 76 

Noncustodial 38 24 
Bail violation: + 

Prison 56 69 

Noncustodial 44 31 
Assault:§ 

Prison 50 56 

Noncustodial 50 : 44 
Robbery:|| 

Prison 93 91 

Noncustodial 


Nore.—Percentages in each group sum to 100 
percent. 


*y? = 29, df = 1, p < 001. 


ty? = 1.5, df = 1, not significant. 
ty? = 3, df = 1, p < 10. 
§ ¥° = .7, df = 1, not significant. 


|x? = .9, df = 1, not significant. 


Table 18 summarizes the individual offense incarceration patterns 
for the two samples of offenders. The statistically significant effect is 
restricted to drug offenders, although there is a marginal (p < .10) ef- 
fect for those convicted of bail violations. These relative incarceration 
rates do not take into account the effect of other variables related to 
the accused, the crime, and the criminal justice response to the case. 
It would be a mistake to interpret the incarceration rate differential 
noted above as a direct estimate of racial discrimination in sentencing. 
It is possible that a combination of legally relevant factors explain the 
sentencing differential between blacks and whites. For this reason, at 
this time we now shift our attention to the multivariate analyses. 

Multivariate Analyses. ‘The purpose of the multivariate analyses was 
to establish whether race is a significant predictor of the incarceration 
decision having controlled for other variables. In the present case, this 
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means controlling for the impact of, among other variables, bail status 
and criminal record. Several models were constructed, which at- 
tempted to explain variance in the incarceration decision. These mod- 
els differed from the models used to predict whether the accused is 
released on bail, because the legally relevant factors differ for the two 
decisions. For example, the primary ground for continued detention of 
the accused is that it is necessary to ensure the accused’s attendance at 
trial. In considering this issue, a broad range of personal circumstances 
such as whether the accused has a fixed address, his or her employment 
status, and general social networks are likely to be considered by the 
justice adjudicating the bail hearing. Previous convictions will play a 
less important role. However, those convictions are likely to be critical 
to the sentencing judge, particularly if they were related to the current 
charge. 

As well, there are decisions taken after the bail decision that need to 
be considered. Thus the accused’s plea is likely to have a strong impact 
on the sentencing decision, with accuseds who enter a guilty plea re- 
ceiving a sentencing “discount” (particularly if the plea is entered early 
in the judicial proceedings). This factor can have no bearing on the 
decision as to whether to release the accused at a show-cause hearing. 

Race emerged only inconsistently as a significant predictor of im- 
prisonment when.multiple regressions were conducted on the entire 
sample of all five offense categories. From this we concluded that the 
relationship between race and incarceration is rather inconsistent. One 
problem with comparing black and white incarceration rates for a cate- 
gory of offenses is that the racial groups may be disproportionately dis- 
tributed across specific offenses of varying seriousness. If black ac- 
cuseds were facing possession for the purposes of trafficking charges 
while whites had been charged with simple possession, this could ex- 
plain a sentencing differential. Although missing data became a factor, 
67 percent of the black sample were charged with mere possession 
compared to 90 percent of the white sample. However, internal analy- 
ses conducted on a sample of blacks and whites charged only with pos- 
session revealed the same effect: a sentencing differential in the direc- 
tion of higher custody rates for blacks (chi-square (1) = 15.1, p < 
.001). These findings suggest that the incarceration differential be- 
tween blacks and whites is not likely to be simply a function of differ- 
ences in the seriousness of the offense of charge within a particular 


offense category. 
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In an attempt to localize the effect, a second series of multiple re- 
gression analyses was conducted, using the same set of predictors but 
with one important change. On this occasion, only three of the five 
offense categories were included, those in which the univariate cross- 
tabulations indicated the race-incarceration effect was strongest: drugs, 
sexual assault, and bail violations. Now the results become clearer, and 
the effect more stable.'* The effect of the bail decision is clear: all three 
pretrial release variables are highly significant predictors of the incar- 
ceration decision. The criminal record variables are also significant, as 
well as whether the crown proceeds by way of summary conviction or 
indictment and whether the accused pleaded guilty or not. The only 
characteristic of the offender that emerged as a significant predictor of 
the imprisonment decision is the one noted at the beginning of the 
report, employment status. 

What happens when race is added to the equation? The addition of 
race leads to a small but statistically significant (p < .02) increase in 
the amount of variance explained. In addition to several other pre- 
dictor variables (such as amount of previous time served and whether 
the offender had been released or detained on bail), race was a signifi- 
cant predictor. It is important to note, however, that the race effect 
was restricted to this subset of offense categories, and the statistical 
magnitude of the effect did not approach the effect of race on bail deci- 
sions (see earlier sections of this essay)."’ 

Discussion: Restrictions on the Study. It is important to point out two 
limitations on the research reported here. First, a limited number of 
offenses was used. The offenses selected by the commission were cho- 
sen because there had been assertions that sentencing differentials ex- 
isted for these offenses. In order to make statements about bail and 
sentencing in general, it would have been necessary to have studied a 


' One of the problems with case file analyses is missing data. For a variety of reasons, 
data were missing for a number of cases. For this reason we repeated the analyses using 
different strategies, including pairwise deletion and mean substitution. The only change 
was a slight nonsignificant shift in beta weights. Accordingly, we are confident that the 
race effects are unaffected by the absence of data for some variables in some cases. 

'’ Additional analyses were conducted on the effect of race on sentence length. Race 
did not affect the length of custody imposed, with the exception of the drug category. 
Here, results showed that on average the black sample were sentenced to slightly shorter 
terms of imprisonment than the white sample. This simply reflects the incarceration dif- 
ferentials. That is, since a number of the black cases would, had they been white, have 
received a noncustodial sentence, their profiles generate a less punitive judicial response, 
and hence a shorter term of custody. 
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random sample of black and white defendants. The Criminal Code 
contains over 500 offenses; this study examined only a small number 
of these at one point in history in one Ontario city. 

We cannot therefore conclude that sentencing discrimination exists 
across a wide spectrum of offenses. But there do appear to be bail re- 
lease and sentencing differentials for the offenses examined in this 
study, even after eliminating the influence of a significant number of 
“control” variables, such as the offender’s criminal record. Second, for 
pragmatic reasons relating to the amount of time and resources avail- 
able for the research, only one visible minority group was studied. We 
do not have information on other visible minorities such as Aboriginal 
Canadians or Asians. 

There are parallels between the Canadian literature and the British 
research on race and sentencing. That is, while some earlier research 
in England (e.g., McConville and Baldwin 1982; Crow and Cove 1984) 
found little evidence of racial bias in sentencing trends, the most recent 
(and the most comprehensive) study to date in that jurisdiction (Hood 
1992) did uncover evidence of variation in sentencing across race that 
could not be attributed to offense, criminal record, or other legally ac- 
cepted case processing variables (see also Cook and Hudson 1993). 
The results from this research project are consistent with previous re- 
search in another respect: the sentencing differential as a function of 
the race of the accused is not a characteristic of all offenses, but in this 
case is a characteristic of the offenses of sexual assault, bail violations, 
and drugs. 

In this research project, we examined the impact of race on bail deci- 
sions and sentencing patterns. Two critical areas were studied: the de- 
cision to detain an accused under the bail provisions of the Criminal 
Code, and the decision to imprison convicted offenders. It seems clear 
that race plays an important role in the area of bail, although the effect 
seems restricted to events preceding the show-cause hearing, or what 
we have referred to as police bail. Some black offenders were denied 
bail when white accuseds with apparently comparable profiles were re- 
leased. 

As for sentencing, the impact of race is somewhat less clear-cut. We 
would draw two conclusions. First, that the effect of race is statistically 
weaker at the sentencing stage than at the bail stages. Second, that the 
sentencing differential only emerges when analyses are conducted on 
a subset of the five offenses included in this research. The size of the 
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race-incarceration effect is not great in comparison to other predictors 
of sentence outcome and is less pronounced than the race-bail effect, 
but it is nonetheless statistically significant. 


IV. Disparity and Discrimination 
What can be concluded on the basis of this research about the pro- 
cessing of cases involving visible minority offenders? Researchers have 
to be rather more circumspect about the issue of discrimination in 
Canada as it relates to blacks, because, as noted earlier in this docu- 
ment, the necessary research is only now beginning to be conducted. 
We shall be in a much better position to draw inferences about dis- 
crimination once the research program of the Ontario Commission on 
Racism is published, early in 1996. Nevertheless, some tentative con- 
clusions about the issues of disparity and discrimination can be offered. 

Bail appears to be the critical decision point. As earlier research 
shows (Friedland 1965; Koza and Doob 1975), being detained prior 
to trial can have important adverse effects on the accused’s progress 
through the criminal process. It seems clear that visible minority ac- 
cuseds are disadvantaged from the outset. The research reported here 
supports inferences of direct discrimination against members of visible 
minorities. Whether the discrimination at the stage of proceedings 
where the accused is interacting with the police is transmitted further 
through the criminal process is not known. What is clear is that blacks 
spend more time in detention prior to trial than one would expect on 
the basis of the legally relevant characteristics of their cases. 

We would further argue that the locus of discrimination is strongest 
at the point of contact involving police officers. Once the judicial hear- 
ing (the show cause) is under way, the differential in release rates be- 
tween blacks and whites disappears, with one important exception: ac- 
cuseds facing drug-related charges. Drug offenders appear to 
constitute a special case. We do not know why. It may have to do with 
stereotypical attributions about black persons charged with drug- 
related crimes. Police officers may believe that a black person found in 
possession of a quantity of an illegal drug is likely to be a drug traf- 
ficker. 

In many respects this report is about what we need to know, as well 
as what we have learned, about the processing of visible minority sus- 
pects, accuseds, and offenders in Canada. The drug accuseds are a 
good example of this. We do not know why the bail release and sen- 
tencing differentials are greatest for this category of offense. Nor at 


Canada Dili 


present do we know what proportion of drug offenders are members 
of visible minorities. We also need to know more about differential 
rates of offending. In the absence of criminal justice statistics relating 
to the race of the suspect, we do not know how differential offending 
or differential apprehension rates affect differential processing. We do 
know that certain members of visible minorities account for significant 
proportions of persons charged with criminal offenses. Some data from 
the study we have just described make this clear. For example, over 
one-third of the cases of bail violations in Toronto during the period 
when the sample was drawn involved black accused persons. Blacks ac- 
counted for a similar percentage of drug cases from the same period. 

Largely because we lack the data, we are, then, less able to make 
concrete suggestions similar to those made by Tonry (1995) with re- 
spect to policies that have a discriminatory effect in the United States. 
Canada’s sentencing “policy” endorses virtually all of the standard 
purposes of sentencing, and recent changes to that policy are very un- 
likely to make the sentencing process more predictable (Roberts and 
Von Hirsch 1995). Hence it is not possible in Canada to point to obvi- 
ous discriminatory policies at sentencing such as those identified by 
Tonry (1995). This is not to suggest that such policies do not exist. It 
is only to suggest that they are implicit rather than explicit. 


A. Treatment of Racial Minorities in Prison 

In addition to the racial disproportions noted in Section I of this 
essay, research is beginning to suggest that racial discrimination of var- 
ious forms is experienced by both black and Aboriginal inmates. In its 
study of corrections in Ontario, the Commission on Systemic Racism 
in the Ontario Criminal Justice System concluded that: “It is clear 
from our evidence that racist language and attitudes plague the environ- 
ments of many Ontario prisons” (Commission on Systemic Racism in the 
Ontario Criminal Justice System 1994a, p. 27; emphasis in original). 
The commission’s inquiry was restricted to the province of Ontario. 
However, there is no reason to suspect that the treatment of visible 
minority inmates would be very different in other parts of the country. 


B. Criminal Justice Response to Racial Disproportions 

in Custodial Populations 

Few Canadians would be surprised to learn that Canada’s native 
population is overrepresented in the prison population. This fact has 
been brought to the attention of the public through news media re- 
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ports for many years now. Criminal justice professionals have long 
been aware of the disproportion of Aboriginal Canadians in the coun- 
try’s penal institutions. This said, little has been done to alleviate the 
problem. The sentencing reform bill (C-41) introduced in June 1994 
and which is scheduled to take effect in 1996 contains one brief men- 
tion of the problem. The bill contains a statutory statement of the pur- 
poses and principles of sentencing. The last of the five principles of 
sentencing enunciated by the bill states the following: “(e) all available 
sanctions other than imprisonment that are reasonable in the circum- 
stances should be considered for all offenders, with particular attention 
to the circumstances of aboriginal offenders” (House of Commons Canada 
1994, p. 9, emphasis added). It is unlikely that many judges are igno- 
rant of the overrepresentation of Aboriginal Canadians in Canada’s 
prisons. It is also unlikely that this statute alone will change much. The 
bill contains no concrete sentencing guidelines that might address the 
problem in a more effective way. Finally, the wording of the bill also 
reflects the nature of the concern about minorities in prison: almost all 
the emphasis to date has been on Aboriginals in prison. There has been 
no discussion of the racial disproportion of other visible minorities, 
and yet as we have noted, Canada’s most populous province (Ontario) 
has a relatively high proportion of blacks in its custodial population. 

Although there are significant gaps in our knowledge of the criminal 
justice system as it relates to visible minorities (particularly blacks), we 
believe that a number of broad conclusions can still be drawn. 

1. Canada is a multiracial society with significant numbers of visible 
minorities. The percentage of the Canadian population that classify 
themselves as a member of a visible minority has been growing in re- 
cent years and will continue to grow in the future. 

2. The Aboriginal population in Canada occupies a clearly subordi- 
nate stratum in Canadian society. This is reflected in a much higher 
unemployment rate and high levels of substance abuse, as well as many 
other indicators of the social and economic disadvantage suffered by 
Canadian Aboriginal people. 

3. Aboriginals and blacks in Canada are overrepresented in the 
country’s prison populations. The exact disproportion varies consider- 
ably across the country. 

4. While Aboriginals have to date been the principal focus of atten- 
tion and policy making, this is now changing, at least in Ontario and 
Quebec, provinces that are home to almost two-thirds of the Canadian 
population. 
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5. In Ontario, there has been a dramatic surge in prison admissions 
for blacks, particularly for drug offenses. 

6. For Aboriginals at least, the racial disproportion in prison can be 
explained in part by higher rates of crime and/or higher rates of police 
attention to Aboriginal areas. For blacks, the data on rates of participa- 
tion in crime are not yet available. 

7. Systematic research on Aboriginal accuseds has demonstrated dis- 
crimination within the criminal justice system, particularly at the level 
of policing, but also with regard to sentencing and early release from 
prison. 

8. More recent research on black accuseds in Ontario demonstrates 
a discrimination effect in the pretrial release of suspects by the police. 
Analysis of sentencing decisions revealed some residual discrimination, 
although not of the magnitude observed at the level of bail. 

9. Common to the research on Aboriginals and blacks is the finding 
that discrimination effects are probably strongest at the policing stage. 
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Nationality, Crime, and 
Criminal Justice in France 


ABS TRAGT 


Except for some prison statistics, official data in France distinguish only 
between French citizens and “foreigners.” Foreigners are overrepresented 
among persons suspected of offending and among those admitted to and 
held in prison. Disparities are greatest among pretrial detainees whose 
cases are dealt with summarily. A sizable proportion of foreigners’ 
offenses involve immigration; when these are deleted from the data, 
disparities are considerably lower. In addition, disparities would be lower 
still if it were possible to adjust the data to exclude all offenses by 
nonresident foreigners. Because this is not possible, all ratios of 
disproportion are overstated. Little research has been done to test 
discrimination hypotheses, and it is accordingly difficult to reach firm 
conclusions on the degree to which bias or xenophobia cause or increase 
disproportions. 


Most Western countries face challenging policy issues related to racial 
and ethnic disparities in offending and justice system processing and 
are wrestling with other issues relating to immigration and foreign mi- 
norities. This volume, with its focus on ethnicity, crime, and immigra- 
tion, is testament to the ubiquity of these issues. In like vein, in 1994, 
an international network funded by the European Community and 
entitled “Law, Crime, Control Policies and Racial, Ethnic, or Foreign 
Minorities in European Countries” was established at the initiative of 
Francoise Tulkens and Fabienne Brion of the University of Louvain- 
La-Neuve, Belgium. The framework is similar to that for this volume 
but gives explicit emphasis to “foreign minorities.” 
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France is a state governed by the rule ‘of law. The only distinction 
made in statutory language is between French citizens and foreigners 
(a “foreigner” is someone who cannot claim French nationality). 
Administrative and statistical operations and records respect this 
citizenship-based division. The Constitution stipulates that French cit- 
izens are not to be differentiated on the base of race, origin, or reli- 
gion. This egalitarian proviso, inherited from the Declaration of the 
Rights of Man, forms the basis of the “French model for integration” 
(Haut Conseil a l’Intégration 1993). 

The January 6, 1978, law on “computerization, records, and civil 
liberties,” for instance, prohibits the recording of data on racial origins 
or participation in any trade union, political, philosophical, or confes- 
sional activity (art. 31). A permanent national committee, Commission 
Nationale Informatique et Libertés (CNIL), is charged with making 
sure this law is enforced; any breach constitutes a criminal offense 
(arts. 41-44). 

For this reason, French statistics do not make distinctions based on 
the notions of “race” or “ethnic group.” This is true of administrative 
statistics and of studies and surveys in the social sciences. Some special- 
ists in immigration and integration criticize this situation on grounds 
that the criterion of nationality is irrelevant in attempts to account for 
social phenomena involving alleged discrimination tied to individuals’ 
origins (Simon 1993; Tribalat 1993). 

Two distinct concepts—of “foreigner” and “‘immigrant”—are often 
confused in debates on social policy issues (insecurity, unemployment, 
education, health, etc.). This is true even at the highest governmental 
levels as evidenced in a statement by Mr. Balladur, prime minister at 
the time, printed in the daily paper Le Monde on April 20, 1993: “The 
Prime Minister notes a connection between insecurity and immigra- 
tion, in view of the fact that half of drug-linked offences are committed 
by foreigners.” 

In both 1982 and 1990, slightly fewer than five million people in 
France, around nine percent of the total population, were “‘foreigners” 
or “immigrants.” According to the definition adopted by the Haut 
Conseil a l’Intégration, an “immigrant” is someone who was born a 
foreigner, in a foreign country, and who resides in France. This status 
does not vary over the course of a lifetime because it refers to the place 
of birth. At the last census (1990), there were 3.6 million foreigners 
and 4.1 million immigrants in metropolitan France (table 1). Foreign- 
ers constituted 6.3 percent of the population. Of the 3.6 million for- 
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ABLES 


Foreigners and Immigrants in France at the 1982 and 1990 Censuses 


1982 1990 

Population in metropolitan France 54,270,000 56,630,000 
A. French by Birth and French by acquisition 49,420,000 51,760,000 

born in France 
B. French by acquisition born outside of France 1,170,000 1,290,000 
C. Foreigners born outside of France 2,850,000 2,840,000 
D. Foreigners born in France 830,000 740,000 
C + D: Foreigners 3,680,000 3,580,000 
B + C: Immigrants 4,020,000 4,130,000 


Source.—Haut Conseil a l’Intégration (1992). 


eigners, 650,000 were Portuguese, 614,000 Algerian, 570,000 Moroc- 
can, 250,000 Italian, 216,000 Spanish, 210,000 Tunisian, and 200,000 
Turkish. 

Between the 1982 and 1990 censuses, the number of foreigners 
dropped by 3 percent and the number of immigrants increased by 3 
percent. These opposite trends led to controversies in the mass media, 
since the extreme right is always anxious to accuse the government of 
attempting to conceal the truth about immigration. The government 
attempted at the time to enlighten citizens on the definitions of these 
categories (Le Monde, September 26, 1991). 

In its work on immigration, the Institut National d’Etudes Démo- 
graphiques (INED, National Institute for Demographic Studies) also 
makes use of two other quite different notions. The “population of 
households headed by an immigrant” is composed of all individuals liv- 
ing in a household for which the reference person is an immigrant; 6.1 
million people lived in such households in 1990 (Tribalat 1993). The 
“population of foreign origin” is composed of all people born in 
France and having at least one immigrant among his or her parents or 
grandparents, irrespective of the date of immigration. This population 
has been estimated at around 10 million individuals (Tribalat 1991). 

Contrary to what these successive increments seem to suggest (3.6 
million, 4.1 million, 6.1 million, 10 million), these successively larger 
subgroups do not each encompass the smaller ones that precede them. 
The population of foreigners is not a subset of the population of immi- 
grants: 31 percent of immigrants are not foreigners, and 21 percent of 
foreigners are not immigrants (1990). As Michele Tribalat (1993) has 
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shown, the notion of “population of households headed by an immi- 
grant” opens the path to new analyses on integration. 

Whatever the analytical or empirical benefits of all of these different 
categories, only one of them—nationality, or more specifically alien 
status (the distinction between French and non-French)—is used to 
measure criminality in France. It may be deemed regrettable and the 
distinction found much too simplified for the study of relations be- 
tween immigration and crime and the establishment of indicators of 
integration through measurement of deviant behavior. Or, again, it 
may be celebrated for the defense of civil liberties by the elimination 
in records maintained by the criminal justice system of any distinctions 
among French citizens on the basis of the way in which they acquired 
their citizenship. The official policy does not, however, prevent re- 
course to sociodemographic field surveys. They remain to be done. 

To further complicate matters, the category “foreigners” shown in 
police, judicial, and prison statistics is not a subgroup of the alien pop- 
ulation counted by the French census (the 3.6 million people). Sus- 
pected, sentenced, or imprisoned foreigners may be people whose pa- 
pers are not in order, tourists, or seasonal workers, none of which 
categories is counted by the national statistics agency (Institut National 
de la Statistique et des Etudes Economiques [INSEE]). This must be 
taken into account in determining the terms of comparison (for the 
calculation of rates). The numerator, based on numbers of people ar- 
rested, imprisoned, and so on, whether they are legal or illegal resi- 
dents, tourists, or refugees, often does not match up with the denomi- 
nator, people counted as foreigners in the relevant census year. 

Moreover, comparison between rates for French nationals and for- 
eigners can be misleading because all naturalized citizens, including 
first- and second-generation immigrants, are counted as French. Thus, 
for example, persons born in Morocco or to Moroccan parents who 
are naturalized are counted in the French national data and rates while 
persons born in Morocco or to Moroccan parents who are legal resi- 
dents but not naturalized are counted in the data and rates for for- 
eigners. 

Some penal data do take the nationality of suspects into consider- 
ation. However, nothing comparable is available for victims. This is a 
major gap in French criminal statistics. A number of victimization sur- 
veys have been conducted (Zauberman 1990), but they are not useful 
for purposes of this essay, since they include data on sex, age, occupa- 
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tion or social category, and size of the town or city, but not the nation- 
ality of the victim or any other variables pertaining to his or her ori- 
gins. 


I. Offending 

In French law, offenses are divided into three categories on the basis 
of their seriousness: crimes or major offenses, judged by a cour d’assises, 
at which a jury sits; délits or moderately serious offenses, judged by a 
correctionnel cour; and contraventions or minor offenses, judged by police 
courts. Only crimes and délits are punishable by prison sentences: at 
least ten years for a crime and ten years at most for a délit. The French 
terms are used in this essay. 

Since 1972, the Ministry of the Interior has published a yearly report 
on major and minor crimes recorded by the police and gendarmerie. 
The data refer primarily to three kinds of measures: reported acts, elu- 
cidated acts, and suspects. 

“Reported acts” are crimes and délits for which a police report was 
completed and transmitted to the public prosecutor’s office by the po- 
lice or gendarmerie. Excluded from these reports are offenses of which 
the police have knowledge but for which no report was filed, offenses 
handled by other administrations, contraventions, homicides or injuries 
by negligence, motoring offenses, and last, of course, offenses of which 
public agencies lack knowledge. “Reported acts” data to some degree 
overstate the volume of crime because of exaggerated or imaginary 
complaints (mostly connected with loss claims against property insur- 
ance) and redundant reports resulting from the same act being re- 
corded by several agencies. 

‘“Elucidated acts” are crimes and deélits attributed by the police or 
gendarmerie to one or several identified individuals. “Elucidation” is 
equivalent to “clearance” in English-speaking countries. 

“Suspects” are individuals who are believed, on the basis of sufficient 
evidence, to be the perpetrators or accomplices of an act. The only 
sociodemographic features recorded for suspects are sex, age (“of age” 
and “under age’), and alien status (“French” and “foreign’”), the last 
variable not being cross-tabulated to sex and age. 

Reported acts, elucidated acts, and suspects are concepts used in 
Ministry of the Interior statistics since their inception (1949). They 
have no legal meaning. Often the facts underlying reported acts are 
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TABLES 
Reported Acts and Police Suspects, 1993 


Reported Acts Suspects 
Offense Number Percentage Number Percentage 
All thefts (including receiving and 
concealing): 2,640,417 68.1 275,726 39.9 
Those involving cars and motor 
bikes 1,386,703 Salas TALSOS 10.4* 
White-collar crimes: 409,246 10.5 86,528 12S 
Those involving bad checks 162,401 4.2* Se T Db 
Intentional personal offenses 95,092 2.4 66,711 9.7 
Morals offenses 26,569 yh PSs521 D2 
Breaches of domestic and parental 
duties 31,103 8 25,124 3.6 
Narcotics 64,841 ley 59,852 8.7 
Immigration laws 49,777 dE 3. 45,415 6.6 
Destruction and deterioration of 
property: 419,961 10.8 39,891 5.8 
Those involving private vehicles 269,931 CO 14,142 20s 
Miscellaneous délits 144,888 Shai) 75,687 11.0 
Total 3,881,894 100.0 690,455 100.0 


Source.—Ministere de |’Intérieur (1993). 
*Percentages in italic are subsets of more inclusive categories. 


not ascertained; simply, a complaint was filed. Elucidation is provi- 
sional and awaits corroboration by the justice system. Finally, the sus- 
pect is not someone against whom legal charges are brought but a per- 
son suspected by the police who may subsequently be exonerated. 


A. The Three Levels of Police Statistics 

The 3,881,894 crimes and délits reported in 1993 (in metropolitan 
France) are primarily property offenses (68 percent are thefts or receiv- 
ing and concealing), as table 2 shows. The number of offenses con- 
nected with motor vehicles is noteworthy: over one-third of all re- 
ported acts and over half of all thefts involve motor vehicles. Eleven 
percent of recorded acts involve destruction and deterioration of prop- 
erty, the same as for white-collar crimes. Personal offenses represent 
only 4 percent of total crimes and délits. Fewer than 2 percent involve 
violation of narcotics laws. Délits concerning immigration laws consti- 
tuted only | percent of all reported acts. 
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In 1993, there were 1,250,293 elucidated acts (an elucidation rate of 
32 percent). This overall rate of fewer than three acts elucidated for 
ten reported obscures considerable variations depending on the nature 
of the case. 

The elucidation rate exceeds nine out of ten recorded acts for shop- 
lifting, receiving and concealing, white-collar crime (especially for 
cases involving checks), narcotics cases, and délits involving immigra- 
tion laws. It ranges from seven to eight out of ten for most personal 
offenses and breaches of domestic or parental duties. It ranges between 
one of ten for thefts involving cars and motorbikes and other simple 
larcenies affecting private individuals, and one of five for theft with vi- 
olence, with intermediate rates for housebreaking, and theft with entry 
by trickery, and so on. 

Thus the composition of elucidated acts differs substantially from 
the composition of reported acts. Thefts and receiving and concealing 
are only 29.5 percent of the total (compared with 68.1 percent of re- 
ported acts). They are exceeded by white-collar crime in general (36 
percent of elucidated acts). Intentional personal offenses double from 
4.2 percent of reported acts to 9 percent, and the proportion of immi- 
gration offenses increase by three (4 percent), as does the number of 
narcotics-related cases (5.5 percent). 

Finally, there were 690,455 suspects in 1993, or 100 suspects for ev- 
ery 180 elucidated acts. This average also conceals major variations de- 
pending on the nature of the crimes, but these are difficult to analyze. 
Several individuals may be suspected of the same crime or delit if there 
are co-offenders and accomplices. Reciprocally, several reported cases 
may be attributed to the same individual. 

Thus, the shift in focus from reported acts to suspects yields not 
only a considerable change in magnitude (in 1993, from 3.9 million 
acts to 690,000 suspects) but also basic changes in the composition of 
offenses involved. 


B. Suspects 

Of the 690,455 suspects counted in 1993, 136,799, or 20 percent, 
were foreigners, although this percentage is distorted by inclusion of 
immigration and related offenses. The percentage ranges from 96.3 
percent for violation of immigration laws to 3.5 percent for house- 
breaking involving second homes (table 3). This compares with the 6.3 
percent of the population officially counted as “foreign.” 

In 1993, nearly one out of three foreign suspects (32 percent) was 
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TABLE 3 


Individuals Suspected by the Police, by Foreign Nationality and 
Selected Offenses, 1993 


Percentage Foreign 


Immigration laws 96.3 
Forged identification papers or other documents 70.4 
Pickpocketing 42.6 
Trafficking in narcotics Bl 
Coinage offense Dee 
Shoplifting 21.5 
Theft with violence without firearm 20.9 
Narcotics use/resale 19.0 
Housebreaking in second home sh) 
Bad checks 4.8 
Forgery and use of stolen checks 10.3 
Housebreaking (exclusive of second homes) 11.4 


Source.—Ministére de I’Intérieur (1993). 


accused of violation of the immigration laws—an offense that almost 
by definition involves few nationals. If immigration offenses are ex- 
cluded, foreigners represent only 14.4 percent of all suspects (instead 
of 20 percent), 

If the category “forged identification papers and other administra- 
tive documents,” which involves foreigners in seven of ten cases, is ex- 
cluded, the proportion of foreigners among suspects drops to 13.8 per- 
cent. 

Between 1972 and 1993, the number of suspects annually varied 
from a high of 925,000 in 1985 to a low of 515,000 in 1976. As a 
whole, there were fewer suspects at the end of the period than at its 
onset: 690,000 in 1993 compared with 727,000 in 1972. The foreign 
proportion among suspects increased steadily during those years irre- 
spective of sharp year-to-year changes in the total number. The for- 
eign proportion began at around 10 percent in the early 1970s, fluctu- 
ated around 15 percent from 1976 to 1985, and rose to 20 percent in 
1992°and 1993: 

Both in absolute numbers and as a proportion of foreign suspects, 
immigration offenses involving foreigners increased steadily from 1973 
to 1993. In 1973, there were 81,846 foreign suspects, of which 5,699, 
or 7 percent, involved immigration laws. By 1993, there were 136,799 
foreign suspects, of which 43,723, slightly more than 25 percent, in- 
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volved immigration laws. The absolute number of foreign suspects in 
immigration law cases thus increased by a factor of eight. 

In 1993, the Ministry of the Interior counted 45,415 suspects for 
violation of immigration laws, over 96 percent of whom were foreign- 
ers. When this type of offense is excluded from aggregate data on sus- 
pects, the proportion of foreigners among suspects increased from 10 
percent in 1973 to 14 percent in 1976 and fluctuated between 13 and 
15 percent from then to 1993. 

The suspect rate is the ratio between the number of individuals sus- 
pected during a year and the average number of inhabitants for that 
same year. Denominators are taken from the French censuses con- 
ducted by INSEE. 

Census figures show the proportion of foreigners to be 5.3 percent 
in 1968, 6.5 percent in 1975, 6.8 percent in 1982, and 6.4 percent in 
1990. These percentages are much lower than those found for police 
suspects. 

However, use of the INSEE data to calculate the suspect rate with 
respect to nationality raises two sorts of methodological problems: the 
census does not include all those categories of foreigners liable of be- 
ing suspected, and for those categories that are included, the level of 
omissions is much higher for foreigners than for nationals. 

Foreigners who reside habitually in metropolitan France should in 
theory be included in the census. The figures do not, however, include 
tourists, seasonal workers, asylum seekers, or any other person residing 
in France for a short period of time. Illegal aliens also are not included. 

The only way to obtain meaningful rates is to subtract from the nu- 
merator all categories of foreigners who are not counted in the denom- 
inator. In practice, this correction can only be made for “illegal aliens” 
(or more specifically, those foreigners suspected of violation of the im- 
migration laws). 

The second problem is only mentioned here, because it has been 
discussed at length elsewhere. For a variety of reasons, the official cen- 
sus undercounts foreigners just as in the United States the decennial 
censuses undercount members of minority groups: “Omissions in data 
collection are mostly due to the poor integration of certain categories 
of foreigners, evidenced by their illiteracy, precarious housing condi- 
tions, and high geographic mobility, not to mention the suspicion with 
which they regard an operation of this type, and even their deliberate 
abstention” (INSEE 1984). 

Depending on whether immigration offenses are included in the cal- 
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culation, and relying on the official census ‘data and official data on sus- 
pects, foreigners are 2.5 (excluding immigration offenses) to 3.6 (in- 
cluding them) times more likely than French nationals to be suspects. 
This is, of course, the upper-bound estimate since the census un- 
dercounts reduce the denominator and the presence of illegals, tour- 
ists, and other nonresidents increases the numerator. 


II. Processing of Cases 
The penal process may be divided into three broad phases: the prose- 
cutorial decisions by whether to prosecute and for what, the prelimi- 
nary investigation, and the court decision about sentence. Unfortu- 
nately, reliable national data on prosecution and investigation are not 
available. Thus only at the sentencing stage can meaningful analyses 
be made. 

Each year, the prosecutors’ offices deliver reports of their main ac- 
tivities to the Ministry of Justice. These include information on com- 
plaints, assignment of cases, and investigations. These data, however, 
indicate neither sociodemographic characteristics nor the nationality of 
individual suspects. 

Until recently, the situation was the same for the preliminary inves- 
tigation stage. However, an investigations data system established in 
January 1985 yields some information about defendants, including na- 
tionality. Analysis of these data shows that the proportion of defen- 
dants placed in pretrial detention is much higher for foreigners than 
for nationals. Conversely, foreigners are less often granted pretrial sur- 
veillance (a measure that avoids incarceration by placing a number of 
constraints on the suspect). Unfortunately, these data are not disaggre- 
gated for the nature of the offense (distinguishing only between crimes 
and deélits), which limits their value. Proposals to enrich data collection 
at this level are under consideration. 


A. Sentencing 

Decisions about sentencing are better documented in statistical sys- 
tems than are decisions at earlier stages, although formidable problems 
have been encountered in constructing homogeneous chronological 
series integrating the most recent data (Tournier et al. 1989). The 
analysis here concerns the year 1991, the most recent year for which 
published figures are available. 

Some points of law must be clarified by way of introduction. Sen- 
tences involving personal restraint are divided into two categories: ré- 
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clusion criminelle, in English, penal detention (for crimes); and impris- 
onment (for délits). A sentence to imprisonment may be totally 
suspended, partly suspended (a portion of the sentence is suspended 
and the balance is executed), or unsuspended. Suspension may be 
“simple” (without surveillance by a probation officer), “on probation” 
(with surveillance by a probation officer), or “involve the obligation to 
do community service work” (a community service order is the main 
sentence and is considered an alternative sentence). 

The 557,832 sentenced individuals counted in 1991 on the basis of 
their criminal record (crimes, délits, and the most serious contraventions, 
called “Sth class contraventions”’) include 435,652 French nationals 
(78.1 percent), 81,737 foreigners (14.7 percent), and 40,443 “national- 
ity unknown” and “stateless” (together, 7.3 percent). The large figure 
for the last category is noteworthy. If this last category is excluded (as 
in the tables below), the proportion of persons sentenced who were 
foreigners is 15.8 percent. 

Table 4 shows the percentages of foreigners among people sen- 
tenced in 1991 for crimes, high volume deélits, and 5th class contraven- 
tions. Immigration offenses by themselves powerfully influence the 
overall disproportion since 93.6 percent of those sentenced are for- 
eigners. If this offense is excluded, the proportion of foreigners sen- 
tenced drops from 15.8 percent to 13.6 percent. The highest dispro- 
portions among the offenses shown are the immigration offenses, 
forgery (40.6 percent foreigners), and narcotics offenses (28.2 percent 
foreigners). These three offenses always (immigration) or often (forg- 
ery, involving entry or similar documents, and narcotics trafficking) 
have transnational features. For other offenses shown in table 4, the 
largest foreign disproportions are considerably lower. Nineteen per- 
cent of rape and assault and battery crimes and 18 percent of assault 
and battery délits involve foreigners. 

Generally speaking, offenses in which foreigners are more fre- 
quently involved are more often punished by sentences to confinement 
than are crimes, délits, and Sth class contraventions taken as a whole. For 
instance, the proportions of executed (that is, unsuspended) sen- 
tences—20 percent for the entire group—are 62 percent for immigra- 
tion law violations, 29 percent for forgery, 46 percent for narcotics of- 
fenses, 83 percent for assault and battery crimes, 94 percent for rape, 
and 25 percent for assault and battery deélits. 

This may partly explain why, overall, foreigners are more likely to 
receive the severer forms of sentences than are French citizens and less 


TABLE 4 


Proportion of Foreigners among Sentenced Individuals, by Type of 
Crimes, Délits for Which at Least 2,000 Sentences Were Ordered, 
and 5th Class Contraventions, 1991 


Percentage 
Offenses Total* Foreigners Foreigners 
Crimes: 
Rape 886 165 18.6 
Theft, receiving and concealing, 
destruction 843 117 13.9 
Intentional manslaughter 534 79 14.8 
Intentional assault and battery 304 58 19.1 
Attack on public safety and other aN at 11.8 
Total crimes 2,601 423 16.3 
Délits: 
Theft, receiving and concealing 132,638 22,328 16.8 
Road offenses 108,524 8,624 7.9 
Intentional assault and battery 22,452 BLOT) 17.7 
Checks 21,927 2291 10.4 
Narcotics offenses 18,849 Sew 28.2 
Embezzlement, breach of trust 15,231 DSS 14.0 
Immigration laws 14,026 13,129 93.6 
Administrative and judiciary order 1135993 2S 1522 
Unintentional injury 12,700 994 7.8 
Destruction deterioration eS3 1,485 13.3 
Breach of domestic duties 8,949 702 7.8 
Military offenses 7,648 442 5.8 
Occupational and medical insurance 6,385 1,120 17.5 
Forgery of public or private documents 6,126 2,485 40.6 
Morals offenses 6,037 812 L333) 
‘Trade and transportation of weapons 4,959 828 16.7 
Attack on the environment 3,510 207 5.9 
Unintentional homicide 2915. 232 8.0 
Other personal offenses 2,881 340 11.8 
Fraud and counterfeiting 235 228 10.7 
Total deélitst 431,232 71,178 16.5 
5th class contraventions 83,556 10,136 Peal 
Total offenses* $17,389 81,737 15.8 


Source.—Ministére de la Justice (1991). 
* Excluding “nationality unknown” and stateless individuals. 


t+ Delits total includes offenses not listed for which fewer than 2,000 individuals were 
sentenced. 
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‘(TABEES 


Proportion of Foreigners among Sentenced Individuals, 
by Nature of Sentence, 1991 


Percentage 

Offenses Total* Foreigners Foreigners 
Life sentence 87 28 32.2 
Penal detention, for limited term 1,764 269 iS )e2: 
Imprisonment, unsuspended 86,489 26,725 30.9 
Imprisonment, partly suspended: 18,766 Pos 14.8 
Simple 8,211 1) 32) Se 
On probation 10,555 1,238 led 
Imprisonment, suspended: 195,874 JLB PAYS) 11.9 
Simple 166,643 20,646 12.4 
On probation 22,494 1,949 8.7 
Community service order 6,737 660 9.8 
Fine: 149,802 19,906 1333 
Unsuspended or partly Sele 18,541 13.5 
Suspended 12,679 1,365 10.8 
Alternative sentence 355255 Salo 14.6 
Rehabilitation measure 19,884 2,604 13a 
Exemption from punishment 9,471 1,026 10.8 
Total* 517,389 Silom 15.8 


Source.—Ministere de la Justice (1991). 
* Excluding “nationality unknown” and stateless. 


likely to receive less severe sentences. For example, although foreign- 
ers make up 15.8 percent of all individuals sentenced, they receive 31 
percent of the executed (unsuspended) sentences imposed, as table 5 
shows. Conversely, they represent fewer than 11 percent of those ex- 
empted from punishment altogether and fewer than 10 percent of 
those given suspended sentences on probation or with community ser- 
vice obligations. 

A similar pattern is evident in data on the lengths of sentences im- 
posed in 1991, as table 6 shows. This table reports data on executed 
(unsuspended) and partly suspended confinement sentences. Although 
only 15.8 percent of sentenced individuals were foreigners, they consti- 
tute 27.8 percent of those sentenced to confinement, including 30 per- 
cent, or higher, of those sentenced to terms of imprisonment between 
three months and five years and 32 percent of those sentenced to life 
imprisonment. 

We were able to take the analysis a step further by comparing the 
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TABLE 6 * 


Proportion of Foreigners among Sentenced Individuals, 
by Length of Confinement, 1991 


Percentage 
Total* Foreigners Foreigners 
Penal detention: 
Five to less than ten years 891 159 17.8 
Ten to less than twenty years 797 98 12.3 
Twenty years and over (excluding life) 76 12 15.8 
Life 87 28 32e2 
Imprisonment: 
Less than one month 9,873 1,292 13 
One month to less than three months 33,219 7,673 23a 
Three months to less than six months 26,340 8,706 33:4 
Six months to less than one year 18,987 6,185 32.6 
One year to less than three years 13,032 ~ 4.000 30.7 
Three years to less than five years 2,612 1,022 39.1 
Five years and over 1,192 620 52.0 
Total* 107,106 29,795 27.8 


Source.—Ministeére de la Justice (1991). 
* Excluding “nationality unknown” and stateless. 


sentences pronounced against nationals and foreigners for some of- 
fenses. We used the most disaggregated level of nomenclature used in 
Ministry of Justice publications and examined the sixteen délits for 
which at least 4,000 sentences were handed down following trial in 
1991. 

These data are based on the “main offense,” that is, the most serious 
category of offense of which the offender was convicted. This necessar- 
ily creates a bias since sentences are generally heavier for multiple of- 
fenders. However, this bias is not likely seriously to distort the analyses 
since the “main offense” was the only offense in 75 percent of délits in 
1991. The proportion of cases involving only one offense is no doubt 
lower for foreigners than for nationals because of the violations of im- 
migration laws, but the difference is minor (there are no more than 
5,000 sentences for illegal entrance and residence offenses in cases in 
which other offenses were involved). 

The courts have a greater propensity to sentence foreigners to 
prison, irrespective of the offense considered. The first phase of analy- 
sis covered the variations in the proportion of offenders sentenced to 
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a partly suspended or unsuspended prison term. Overall, among indi- 
viduals convicted of délits at trial, and sentenced, 21 percent receive 
confinement sentences, ranging from 75 percent for illegal entrance or 
residence of a foreigner to 0.7 percent for unintentional injury by a 
driver. However, when the délits are disaggregated, the percentage of 
cases involving foreigners that result in confinement penalties (44.1 
percent) is more than two-and-a-half times higher than for French citi- 
zens. Although the high confinement rate (76 percent) for immigration 
offenses, of which French citizens are seldom convicted, explains part 
of the disproportion, for narcotics offenses, foreign offenders are more 
than twice as likely to be sentenced to confinement. For nearly every 
offense shown in table 7, the foreign confinement percentage is higher. 

In the second part of the analysis, we separated out those délits for 
which the percentage of prison sentences (unsuspended or partly sus- 
pended) reached or exceeded 20 percent, and we studied the length of 
the unsuspended portion. Table 8 shows distribution of sentences to 
at least one year. For sentencing to long terms, the only significant 
difference pertains to possession and purchasing of narcotics: 74 per- 
cent of the foreigners were given sentences to less than one year as 
opposed to 50 percent of nationals. Otherwise, the percentages are 
similar. 

We have done similar analyses for executed sentences of less than 
three months, alternative (community service) sentences, and fines. 
These analyses are not reported here. The differences are small, and 
not always favorable to French nationals. 


B. Enforcement of Sentences Involving Personal Restraint 

Data on the nationality of prisoners in pretrial detention or serving 
a sentence may be found in three sources. Quarterly statistics on the 
prison population, compiled since 1968, show the situation for the 
“stock” prison population on the first day of the three-month period, 
along with admissions and discharges during the previous period. Na- 
tionality data are maintained only for the stock population and are 
cross-tabulated only with sex data. These data are serialized by the 
CESDIP (SEPT database). To augment these data, the correctional 
authorities have set up a computerized data system based on the up- 
to-date National Prisoners File (FND). Monthly statistics are main- 
tained for foreigners imprisoned for violation of article 19 of the No- 
vember 2, 1945, ordonnance on the entrance and residence of foreign- 
ers. These statistics indicate the number of “article 19 foreigners,” in 
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effect “illegal aliens” as they might be ¢alled in other countries, in 
prison on the first day of each month and the number of article 19 
foreigners incarcerated during the previous month, broken down to 
distinguish between those whose behavior includes “no other offense” 
and those “including another offense.” This data series has been in ex- 
istence since September 1983. 

1. Evolution of the Number of Prisoners according to Nationality. “The 
data shown in figure | indicate the percentages of French citizens and 
foreigners imprisoned in metropolitan France between 1968 and 1995. 
Although the French prison population fell from 34,083 in 1968 to 
26,072 in 1975, nearly 24 percent, as a result of changes in legislation 
or administrative regulations, the population increased steadily there- 
after. In twenty years, the number of prisoners went from 26,032 on 
January 1, 1975, to 51,623 on January 1, 1995—nearly a 100 percent 
increase—the only exceptions being caused by amnesties following 
presidential elections and collective pardons granted on national holi- 
days. 

The proportion of foreign prisoners oscillated between 14 and 16 
percent from 1968 to 1974, after which it rose steadily, to peak at 31.4 
percent on January 1, 1993. It declined slightly in 1993 and 1994. The 
trend was even more marked among female prisoners. Eight percent 
of female prisoners in 1968 were foreign, half the percentage of foreign 
male prisoners in that year. By 1995 that number had tripled to 25 
percent. 

Between 1975 and 1995, the number of foreign prisoners increased 
by 3.2, compared with an increase of 1.7 times for French prisoners. 
Furthermore, the periods of declining prison populations are much less 
marked for foreigners. This differential trend may be partly accounted 
for by the high figures for pretrial prisoners among the foreign popula- 
tion. However, the data available for “stock” do not enable us to verify 
this hypothesis. 

The increase in the number of foreign prisoners was attended by an 
equally marked change of structure in terms of nationality. On January 
1, 1995, the population of foreigners in prison was broken down as 
shown in table 9, which disaggregates the data by geographical region 
and also shows separate national origin data for nationalities that rep- 
resent more than 1,000 prisoners. Nearly half of foreign prisoners de- 
rive from the three Maghreb countries. Algerians constitute the largest 
category of non-French nationals (4,076 prisoners), followed by Mo- 
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TABLE 9 
Foreign Prison Population, by Nationality, January 1, 1995 


Number Percentage 

Total prisoners 51,623 100 

French 36,644 71.0 
European Community 2,295 Beis 
Other Europe 731 1.4 
Algeria 4,076 TS 
Morocco WING? bye) 
Tunisia 1,096 Pall 
Other Africa 2,383 4.6 
Americas 443 a0) 
Asia and Oceania 1,192 BS 
Stateless or unknown 46 a 


Source.—Centre de Recherches Sociologiques sur le Droit et les Institutions 
Pénales (CESDIP) (1968-95). 


roccans (2,712) and Tunisians (1,096). For no other nationality did the 
number of inmates in French prisons on January 1, 1995, exceed 700. 

Figure 2 shows the composition of foreign prisoners in France from 
1968 to 1995. The European share fell from two-fifths to one-fifth 
during that period. The Maghreb percentage (Algeria, Tunisia, Mo- 
rocco) fluctuated between the high forties and the low fifties. The 
other categories showed increases by approximately eight times. In 
1995, 16 percent of foreign prisoners belonged to the group “Other 
Africa,” 3 percent were from the Americas, and 8 percent from Asia. 

2. Incarceration Flows. Of the 82,201 prison commitments recorded 
in metropolitan France in 1993, 26,948 (33 percent) involved foreign- 
ers. This is slightly higher than the 29 percent representation of for- 
eigners among the stock prison population on January 1, 1995. This 
gives us a ratio for “‘stock/flow,” indicative of the average length of 
detention, which is lower on average for foreigners (6.8 months) than 
for French citizens (7.4 months). Table 10 shows the composition of 
prison admissions in 1993 by nationality. 

Table 11 shows admissions by five types of detention: “pretrial/sum- 
mary” (rapid procedure), “pretrial/other” (generally on a committal 
order issued by an investigating judge), “final sentence,” “civil impris- 
onment” (for debt to the state), and “other cases.” The starkest dispro- 
portion is among the people incarcerated for a rapid procedure (47 
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TABLE 10 
Admissions, by Nationality, 1993 


Number Percentage 
Total admissions 82,201 100 
French 354255) 67.2 
Foreigners: 26,891 SUES: 
European Community countries 2,557 Sal 
Non-—European Community 
European countries IIe !3} 1.6 
Maghreb 15,250 18.6 
French-speaking Africa except 
Maghreb 4,496 5.5 
Non-French-speaking Africa 1,042 1.3 
Asia and Oceania 1,971 2.4 
North America 43 " 
Central and South America DAD 3 
Unknown 18 a 
Stateless 39 s 
Source.—Ministere de la Justice (1995). 
* Less than .05. 
TABLE 1 


Admissions, by Nationality, 1993 


Percentage 
Total Number Foreigners 
A. By admission type: 
Total 82,201 26,948 32.8 
Pretrial/summary 34,106 16,114 47.2 
Pretrial/other 33,240 8,970 27.0 
Final sentence 14,386 72 12.0 
Civil prison 225 44 19.6 
Other 244 99 40.6 
B. By offense category: 
Immigration laws 9,364 9,461 98.2 
Total (less immigration laws) 72,567 17,487 24.1 
Crimes 5,864 1,063 18.1 
Délits and contraventions 66,703 16,424 24.6 


Source.—Ministére de la Justice (1995). 
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IRABLEA12— 


Percentage of Admissions by Pretrial Detention and Breakdown 
of Summary Trials, by Nationality and Offense, 1993 


Offense Total Foreigners 
Immigration laws 90.3 90.5 
Simple larceny 69.7 79.5 
Drunken driving 83.2 88.7 
Theft with violence and other aggravated 

thefts 49.9 56.8 
Intentional assault and battery 47.6 53.6 
Receiving and concealing 39.4 46.0 
Trafficking in narcotics [Dep 2S 
Morals offenses 22.0 25.9 
Embezzlement, swindling, breach of trust 20.8 26.1 


Source.—Ministére de la Justice (1995). 


percent), that is, with no investigation. This may be related to the na- 
ture of the offense. Considering that foreigners make up only 6.3 per- 
cent of the French population, they are heavily overrepresented within 
all admission categories, especially the pretrial detention categories 
which make up the vast majority of all admissions. 

Part B of table 11 shows admissions by offense type. Overall, foreign 
persons constituted 32.8 percent of all admissions but 98.2 percent of 
immigration offenses. If immigration offenses are excluded, the pro- 
portion of admissions of foreigners falls to 24.1 percent. Among the 
most serious offenses—crimes—the foreign percentage is 18.1 percent. 
By offense category (data not shown) the greatest foreign dispropor- 
tions were for narcotics trafficking (42.8 percent of admissions) and 
“receiving and concealing” (33.2 percent). 

Table 12 breaks down pretrial admissions in 1993 by nationality and 
offense, showing the percentages of French nationals and foreigners 
detained for summary trials. The figure varies considerably with the 
offense: from 90 percent for violation of immigration laws to 21 per- 
cent for embezzlement, swindling, and breach of trust. This partly ac- 
counts for the overrepresentation of foreigners in this type of proce- 
dure. For each offense shown, the proportion of summary trials is 
higher for foreigners than for entering prisoners as a whole. 

3. Illegal Entrance or Residence. Since 1983, statistics have been 
available that distinguish between foreign persons incarcerated for “no 
legal status” (violation of article 19 of the November 2, 1945, ordon- 
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——-— Foreigners (all) 
Foreigners (article 19) 

eee Foreigners (no article 19) 
—-—-French 


a a a a ee 


Year 


Fig. 3.—Prison population on January 1, by nationality and, among foreigners, by 
“Gegal presence,” 1984-95. Source: Monthly statistics on foreign prisoners with no le- 
gal status. 


nance on the entrance and residence of foreigners in France) and for 
other reasons. On January 1, 1995, “article 19 foreign prisoners” made 
up 5.6 percent of all prisoners and other foreign prisoners made up an 
additional 23.4 percent. 

Figure 3 shows prison population trends from 1984 to 1995 broken 
down to isolate article 19 prisoners. Although the number of foreign 
prisoners increased by 48 percent overall, a larger increase than for 
French prisoners (up 29 percent), most of the increase is caused by an 
increase in article 19 foreign prisoners (up 280 percent). For other for- 
eign prisoners, though the trend varies slightly in comparison with 
French prisoners, the eleven-year increase of 29 percent is exactly the 
same. 

4. Incarceration Rate by Nationality. “The incarceration rate is deter- 
mined by comparing the number of prisoners on a specific date with 
the number of inhabitants on the same date. Table 13 provides sum- 
mary data on the disproportionate presence of foreign persons among 
those admitted to prison in 1993 or held there on January 1, 1995. 
Relative to population, foreigners are heavily overrepresented in both 
populations. In 1990, they constituted 6.37 percent of the population, 
but they were 32.8 percent of admissions in 1993 and 27.0 percent of 
the confined population in 1995. 

Earlier parts of this essay which showed that foreign defendants 
were overrepresented among suspects and were likelier than French 
citizens to be incarcerated make the findings of overrepresentation not 


surprising. 


546 Pierre Tournier 


ABER 13> 


Overrepresentation of Foreign Persons among Prison Admissions 
in 1993 and among Prisoners on January 1, 1995 


Percentage 
Proportion of foreigners in March 1990: 6.4 
In admissions, 1993 32.8 
In prison, January 1, 1995 29.0 
Disproportion in admissions (1993): 
Total rate per 100,000 population 12 
French nationals 102.3 
Foreigners (B3=) 
Ratio, French/foreign He? 
Ratio, French/foreign (without article 19) 3.0 
Disproportion in prison populations: 
Total rate per 100,000 population (1995) 89.0 
French nationals : 67.4 
Foreigners 405.2 
Ratio, French/foreign 6.0 
Ratio, French/foreign (without article 19) 4.9 


Source.—Ministere de la Justice (1991, 1995). 


Table 13 shows admission and incarceration rates per 100,000 same- 
group population. The ratios of disproportion are much higher than 
for the ratios among suspects that were mentioned earlier (relative to 
population, foreigners were 3.6 times more likely than French nation- 
als to be suspects if immigration offenses are counted and 2.5 times if 
they are not). 

Relative to population, foreigners are six times more likely than 
French nationals to be in confinement and 7.2 times more likely to be 
sent there. As this essay has repeatedly shown, however, article 19 of- 
fenses are by definition almost exclusively committed by foreign per- 
sons, and those offenses exaggerate overrepresentation. Even when 
they are omitted from the analysis, the disproportions remain substan- 
tial. Not counting article 19 offenses, foreign persons were three times 
likelier than French nationals to be admitted to prison and 4.9 times 
likelier to be confined on January 1, 1995. 

These admission and confinement rates are not directly comparable 
to police statistics because the latter do not include homicide and in- 
jury by neglect and road traffic délits. These offenses represent 7 per- 
cent of all incarcerations in 1993, and the proportion of foreigners in- 
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volved is low (9 percent) but still slightly larger than their population 
share. 


IN. Disparity and Discrimination 
A number of inferences can be drawn from the various findings pre- 
sented above. The questions to be considered are the existence of 
nationality-linked disparities in involvement in crime and of discrimi- 
nation against foreigners by the criminal justice system. 


A. Control of Illegal Immigration 

Taken as a whole, these data show that the key question is control 
of illegal immigration. Without this offense, the proportion of foreign- 
ers in police statistics would have been stable (at 14 percent) since 
1976. During that year, the police suspected 7,000 foreigners of illegal 
entrance or residence in France. In 1993 the figure for the same of- 
fense was 44,000. For these cases, an unsuspended prison sentence is 
the rule (75 percent of cases in 1993). If the accused person is French 
(and therefore tried for collusion), the proportion receiving unsus- 
pended prison sentences drops to 37 percent. Of the sixteen délits most 
frequently punished by the courts (taking foreigners and French na- 
tionals as a whole), the highest percentage of unsuspended prison sen- 
tences is for illegal entrance or residence in France, far ahead of theft 
with violence (58 percent) and possession or purchase of narcotics (51 
percent). 

This deliberate decision to punish illicit immigration by imprison- 
ment is the primary cause of the overrepresentation of foreigners in 
prison. As a result, the exclusion of foreigners incarcerated for illegal 
entrance or residence in France brings the coefficient of overrepresen- 
tation of foreigners among admissions down from seven to three 
(1993). The fact remains, however, that foreigners are three times 
more likely than nationals to be admitted to prison. 


B. More Serious Offenses 

Aside from violations of immigration laws, statistics for sentencing 
show that the offenses for which foreigners are prosecuted (forgery of 
public or private documents, rape, intentional assault and battery, vio- 
lation of the narcotics laws, etc.) are, by their very nature and without 
consideration of the nationality of the suspect, more frequently pun- 
ished by unsuspended prison sentences than are crimes, délits, and Sth 
class contraventions as a whole. If foreigners are punished more severely 
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on the whole (12 percent are given totally suspended sentences, 31 per- 
cent unsuspended sentences), it is to a significant degree because the 
acts of which they are accused are more serious—according to the cri- 
teria of the criminal justice system, at any rate. 


C. Greater Use of Imprisonment 

In itself, however, the type of offense cannot account for this differ- 
ential treatment. Using sentencing statistics again, for a given offense, 
recourse to unsuspended prison sentences is more frequent when a for- 
eigner is involved. This analysis demands elaboration by analysis of 
findings restricted to sentencing for single offenses. While alternative 
sentences or fines are meted out equally frequently to foreigners and 
nationals, totally suspended sentences are largely reserved for nation- 
als, as are exemptions from punishment altogether. In comparison with 
French nationals, the probability that a foreigner will receive an unsus- 
pended prison sentence is 2.4 times higher for illegal use of narcotics, 
2.3 times higher for receiving and concealing, twice as high for posses- 
sion and purchasing of narcotics or illegal entrance and residence, 1.9 
times higher for simple larceny, and 1.8 times higher for insulting a 
representative of.the public authority. There is just a short way to go 
from these findings to an inference that they evidence xenophobic atti- 
tudes among judges, but that step should not be taken too hastily (al- 
though such attitudes may exist, of course). As a rule, the sentences 
meted out to foreigners are not longer than those for French nationals, 
despite the fact that short sentences (less than three months) are defi- 
nitely less frequent. his may be influenced by pretrial detention. 


D. Decisions Are Partly Predetermined Upstream in the Process 

We must look back to what went on before the sentencing stage. 
The sentencing decisions—and especially the choice between an un- 
suspended and a completely suspended prison term—may be influ- 
enced by the way in which a case was processed, that is to say, by ear- 
lier decisions made by other police or judicial agencies, including garde 
a vue (police custody), déférement au parquet (suspect conducted to the 
prosecutor’s office under police escort), comparution immeédiate (sen- 
tencing following a summary procedure in case of flagrant violation, 
with no investigation), or pretrial detention in the framework of an in- 
vestigation. The question of “guarantees against defaulting” is con- 
stantly in the forefront throughout this filtering process. Foreigners 
and nationals are often not similarly situated with respect to residential 
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stability, family status, and employment and as a result may appear 
more likely to abscond. Because of that apparent higher likelihood, 
they may be more likely to be held in pretrial detention. 


E. Is There More Criminality among Foreigners? 

If violations of immigration laws are excluded, the proportion of for- 
eigners among police suspects was 14 percent in 1993, when foreigners 
represented only 6 percent of the French population according to the 
1990 INSEE census (INSEE 1992). Do these figures mean that for- 
eigners are overrepresented among offenders? Here, too, such a con- 
clusion would be jumping to conclusions. First, we have seen that these 
two percentages were not directly comparable, since the census does 
not include all those categories of foreigners potentially containing 
suspects. This is true of a foreigner arriving at the Paris-Roissy airport, 
suspected of trafficking in narcotics, and taken in for questioning, and 
of a supporter of a foreign football team, taken in for intentional as- 
sault and battery after a game at the Parc des Princes stadium. This 
results in an overestimation of the foreign suspect rate per 1,000 in- 
habitants. 

Furthermore, we lack knowledge of the entire group of offenders 
liable to punishment. There is no justification for the assertion that the 
proportion of foreigners within that population, impossible to deter- 
mine, would still be 14 percent. There are some reasons to suspect the 
percentage may be lower. The battle to control clandestine immigra- 
tion leads the police to intervene more frequently in areas with a high 
density of foreigners, and these policies facilitate the detection of of- 
fenses committed by foreigners. For this kind of “proactive” policing, 
manpower and the amount of time invested are the crucial elements. 
Where “reactive policing” is concerned, much depends on how the 
victim behaves. In violent offenses, for example (offenses often involv- 
ing foreigners), the more familiar the victim is with the offender, the 
more he or she is reluctant to treat an assault as a criminal offense 
(Zauberman 1990). Conversely, when the aggressor is a stranger, the 
victim is more likely to file a complaint. That a nonnegligible portion 
of the French population is susceptible to evidencing racist and xeno- 
phobic attitudes could mean that French citizens would be especially 
likely to report offenses in which the apparent assailant was a for- 
eigner. There is reason to believe, then, that the proportion of foreign- 
ers would be lower if all perpetrators of aggressions were identified. 
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This is, however, but one of many questions to which current data and 
research can provide no clear answers. 
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